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PRECEDENTS 


T may seem odd at a crisis like this in the history of the empire and of 

mankind to be thinking and writing of academic questions of law, but 
the Editor has asked me to contribute an article to the UNIVERSITY OF 
Toronto Law JourNat as a token of the sympathy and fellow-feeling of 
lawyers on both sides of the Atlantic. I am glad to be able to comply with 
his request and I do so also as a token of appreciation of the noble efforts 
that Canada is making for the cause which is so dear to the hearts of all 
of us. What Canada is doing is also being done by the other sister nations 
of the empire—the great Dominions—the colonies and India. All are 
united not by material or formal bonds, but by ties of kindred and by a 
common devotion to the cause of the free spirit and dignity of man, of the 
supremacy of law over tyranny, treachery, and brute force. The common 
law which binds together the English-speaking countries has been well 
called the law of the free peoples. We are confident that the forces of evil 
are ephemeral compared with that law. We can without impropriety 
forget for a brief space the pressing evils and dwell a little on that which 
will survive them, the common law. 

I use the word common law to connote our whole system of law in all 
its branches, in the full amplitude of its geographical extension over all 
the continents, disregarding minor differences due to different statutes 
in different parts, to differences in local usage, and to occasional differences 
in judicial interpretation. There is the underlying unity of idea and 
purpose which dwarfs these minor differences. I look for the essence of 
our law not in form but in substance. In the days of the forms of action, 
now happily no more, it used to be said that the substance of the law was 
the law of remedies. We are now agreed that the substance of law is to do 
justice between man and man, or perhaps between person and person; 
sometimes justice has to be done between men, sometimes between men and 
the king or state. It is in this proud spirit that the common law has defied 
both the frown of the tyrant and the clamour of the misguided populace. 
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The word “law,” however, necessarily implies generality and uniformity, 
which can operate only in practice by some method and mechanism. What 
I hope to discuss in this study is the method of precedents, which is the 
characteristic and all-pervading method of the common law, for better 
or worse. It has been qualified in increasing measure during recent decades 
by statutes which overrule or modify the rules set up by judicial precedents, 
because parliament is predominant. Large areas which had been occupied 
by judge-made law have been taken over by statutes. It may be that 
a system of precedents is merely a phase in the evolution towards a com- 
plete system of law declared by some competent and accepted authority. 
Maitland in one of his essays envisaged such a code or series of codes in 
which the whole content of the law had been worked over, reconsidered, 
and restated so that modern problems of law might be met by modern 
methods. To some extent and in special fields something of the sort has 
been done by the great Property Acts of 1925. An earlier instance which 
was in the field of procedure is furnished by the Judicature Act, 1873, and 
its precursors the Common Law Procedure Acts and the Chancery Pro- 
cedure Acts. There has been consolidation or codification of certain 
branches of law, some of a very technical character, such as rating and 
poor law and also many most important branches of commercial law. 
Remedial and social security legislation has practically taken possession 
of regions once solely occupied by the common law, such as compensation 
to workmen, or has cultivated regions left derelict by the common law. 
But all these statutes must, except in so far as these functions are entrusted 
to administrative tribunals, be construed and applied by the courts and 
the courts apply the method of precedent. Still, however, most important 
branches of law, including some which affect the daily life and dealings of 
the population at large, such as contract, agency, quasi-contract, tort, etc., 
are still left to judge-made law with some inter-mixture of statutory 
modifications in detail. Even the criminal law has not yet been codified, 
though in part it is embodied in statutes. There is thus an enormous 
scope for the method of precedents. 

I am not going to say that this method is perfect. Its obvious limitations 
and drawbacks have often been dwelt on. But with a purely empirical 
system of law, such as ours is and has been, no other method was possible. 
To lawyers of my generation, it seems second nature, indeed in its own 
sphere first and only nature. Before I examine it more closely I want to 
make a distinction. A system of precedents may connote two closely 
allied but essentially different ideas. One is that a judge in deciding the 


1Collected Papers (Cambridge, 1911), vol. III at pp. 435ff. 
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case before him should have regard to, but is not bound by, earlier 
decisions on more or less similar facts. The other is that precedents 
definitely fix the law applicable to the same or analogous facts at least so 
far as they go. The former idea considers the precedents as helps to a 
decision, just as the judge would seek help from any available source such 
as books of authority, if there are any such text-books or theoretical dis- 
cussions, minority opinions in our own courts, decisions of courts other 
than English, especially those of the United States, Scotland, and the 
Dominions or colonies. But on this view these precedents do not bind 
the judge; they are his helpers not his masters, their effect is persuasive 
not coercive. On the other view, the precedents are authoritative and 
binding. As their functions are more august, their definition is strict and 
their range is narrow and limited. So far as they go, they are the law. 
On the strict theory, a decision of the house of lords is according to its 
true scope and interpretation, its ratio decidendi, as much the law of the 
land as a section of an act of parliament and can be changed only in the 
same way as the latter can be changed, that is by an act of the legislature. 
So important a potency necessarily calls for a strict definition of the content 
of the precedent. When one sees an act of parliament, the law-making 
material is clearly to be seen even if it is difficult to understand it. But 
when one looks at a decision of the house of lords, it is not always so easy, 
perhaps not easy at all, to see what precisely is the law which it makes. 
Yet that definition, however difficult, is essential if the law is to be ascer- 
tained. The same difficulties arise in determining what binding precedents 
can be drawn from decisions of the lower courts according to their hierarchy 
reaching to the house of lords. The comprehension and use of precedents 
so understood, are indeed difficult arts. The failures of judges in these 
matters are written large in the pages of the reports. 

I am not here concerned with historical questions, because my object is 
to ascertain what today is the positive law and how far it functions in 
enabling the courts to promote justice and the public well-being. I shall 
only say that until about 1860 there was some doubt whether the decisions 
of the house of lords were binding upon itself. In the Attorney-General v. 
Dean and Canons of Windsor,? in 1860, Lord Campbell L.C. categorically 
laid down that a decision of the house of lords is as binding upon the house 
as on any inferior court. Lord Kingsdown reserved his opinion, as that 
point was not necessary to the decision on the appeal. The master of the 
rolls in the court below had expressed the opinion that the decisions of 


2(1860) 8 H.L.C. 369. 
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the house of lords were binding on all courts except itself. Lord Camp- 
bell’s language repudiating that view is significant. He said: 

By the constitution of this United Kingdom, the House of Lords is the cort oi 
appeal in the last resort, and its decisions are authoritative and conclusive declarations 
of the existing state of the law, and are binding upon itself sitting judicially, as much 
as upon all inferior tribunals. The observations made by Members of the House 
whether law members or lay members beyond the ratio decidendi which is propounded 
and acted upon in giving judgment, although they may be entitled to respect, are 
only to be followed as far as they may be considered agreeable to sound reason and 
to prior authorities. But the doctrine on which the judgment of the House is founded 
must be universally taken for law, and can only be altered by Act of Parliament.* 

He reiterated this opinion in Beamish v. Beamish,* in 1861. In that 
case the binding effect of the decision in Regina v. Millis’ was accepted, 
though the affirmance of the judgement under appeal was only arrived at 
by the technical rule of the house which applies where, upon a division, the 
numbers are equal, that the judgement of the court below stands. Lord 
Campbell had disapproved the decision in Regina y. Millis, but in Beamish 
v. Beamish, he said: 

But it is my duty to say that your Lordships are bound by this decision as much 
as if it had been pronounced nemine dissentiente, and that the rule of law which your 
Lordships lay down as the ground of your judgment, sitting judicially, as the last 
and supreme Court of Appeal for this empire, must be taken for law till altered by an 
Act of Parliament, agreed to by the Commons and the Crown, as well as by your 
Lordships. The law laid down as your ratio decidendi, being clearly binding on all 
inferior tribunals, and on all the rest of the King’s subjects, if it were not considered 
as equally binding upon your Lordships, this House would be arrogating to itself the 
right of altering the law and legislating by its own separate authority.® 
Lord Campbell’s reference to “this empire” and to all the rest of the 
queen’s subjects will need to be considered when the question is raised as 
to the relation between decisions of the house of lords on the one hand and 
decisions of the privy council and Dominion courts on the other. But at 
this stage I emphasize that the justification of the rule is, according to Lord 
Campbell, purely constitutional, and is not explicitly based on any con- 
sideration of utility or public welfare or on any ground save constitutional 
logic. And I also emphasize that Lord Campbell is careful to distinguish 
the ratio decidendi, the rule of law laid down as the ground of the judge- 
ment, from observations of members of the house beyond the ratio 
decidendi. This is a vital distinction sometimes overlooked, as I shall 
show. Lord Wensleydale, Lord Cranworth, and Lord Chelmsford took 
the same view and the house went on to consider, on the assumption that 


At pp. 391-2. 4(1861) 9 H.L.C. 274. 5(1844) 10 Cl. & F. 534. 
6(1861) 9 H.L.C. 274, at pp. 338-9. 
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Regina v. Millis was conclusive, the further point which was raised whether 
the presence of the clergyman who was himself a party to the marriage 
would satisfy the requirements of Regina v. Millis. The house decided it 
would not. Such then is the modern English rule which could be changed 
only by act of the legislature. But it leaves open in any later case in which 
the rule is invoked the questions, often difficult, what is the ratio decidendi, 
or rule of law on which the decision is founded, and what is the exact 
extent of the decision. Lord St. Leonards had, however, maintained the 
contrary view in more than one case. Thus in Bright v. Hutton, in 1852 
when he was lord chancellor, he stated as his opinion in addressing the 
house “although you are bound by your own decisions as much as any 
Court would be bound, so that you could not reverse your own decision in 
a particular case, yet you are not bound by any rule of law which you 
may lay down, if upon a subsequent occasion you should find occasion to 
differ from that rule; that is, that this House, like every Court of Justice, 
possesses an inherent power to correct an error into which it may have 
fallen.”* Here Lord St. Leonards does not accept the constitutional rule 
propounded by Lord Campbell, but enumerates the less rigid theory of 
precedents which would make them not coercive, but merely persuasive 
in the house of lords. But Lord St. Leonards was a voice crying in the 
wilderness. Lord Campbell’s opinion prevailed. It was again positively 
reaffirmed by the house of lords in London Street Tramways Co., Ltd. v. 
London County Council. Lord Halsbury L.C. justified the rule on a 
different ground, on the pragmatic ground of practical convenience. 
“What,” he said, “is that occasional interference with what is perhaps 
abstract justice as compared with the inconvenience—the disastrous incon- 
venience—of having each question subject to being reargued and the 
dealings of mankind rendered doubtful by reason of different decisions, so 
that in truth and in fact there would be no real final Court of Appeal.’’* 
He quoted the maxim interest reipublicae that there should be finis litium 
at some time, and applied that maxim to the finality of a decision on a 
point of law by the house of lords. The maxim, however, is generally 
applied to what is called res judicata, that is, a decision on particular facts 
which is binding as between the parties to the lis, from which there is no 
appeal. It is a very different matter to say that a rule of law once laid 
down by the house of lords cannot be corrected by the house. Indeed Lord 
Halsbury concedes® that it might be corrected in a particular case where 
it is shown that the house had omitted to notice an act of parliament or 


7(1852) 3 H.L.C. 341, at p. 388. 
§[1898] A.C. 375, at p. 380. ®At pp. 380-1. 
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had acted upon an act of parliament which had been repealed. The house 
then would not be bound because that would be a case of a mistake of fact. 
But it may be asked whether the same principle would not apply if the 
house had acted in ignorance of a decision of the house not brought to its 
notice, or on a mistaken view of legal history, or, to go a step farther, on 
a mistaken or obsolete view in social or economic matters. No doubt the 
particular case in which the mistake of law occurred could not be reopened. 
The maxim finis litium or the principle of res judicata prevents this. But 
the continuance of a general rule, recognized to be erroneous, is a very 
different matter. Reginav. Millis and Beamish v. Beamish dealt with 
vital matters of marriage and family life. Can anyone doubt that on balance 
of social convenience and public welfare it would have been better to have 
refused to perpetuate the erroneous and unjust rule? An occasional re- 
argument of the rule is a small matter compared with the persistent opera- 
tion of injustice. A mistake of law should be as good a ground for 
reconsidering an earlier decision as a mistake of fact. However, the rule 
is fully established. In a very recent case, Radcliffe v. Ribble Motor 
Services, Ltd.,*° the house of lords were asked to reconsider and depart 
from the rule generally described as the doctrine of common employment 
which had been laid down by the house of lords in Bartonshill Coal Co. v. 
Reid." Their lordships were invited to say that the rule was based on 
social and industrial conditions that had changed and that it was the duty 
of the common law to mould and adapt itself from time to time so as to do 
justice under new and changing conditions. It might be well if that were 
so, but the house refused on the ground that the house was bound by its 
own decision. As things stood no other view was possible, though all their 
lordships were of opinion that the rule was illogical. Lord Atkin said 
of the judgement enunciating the rule, “It proceeds on a fallacious proposi- 
tion from first to last—namely, that the doctrine of respondeat superior only 
applies to strangers.”'* As the old Scots judge long since observed, if 
respondent superior operates in favour of strangers, it ought a fortiori to 
operate in favour of an employer’s own men. But the common employ- 
ment doctrine was based on a false and inhuman social and industrial 
theory of laissez-faire, and the cheapest market for labour, the theory that 
wealth (sc. of employers) must accumulate though men decay. The house 
of lords held themselves bound, but they were able by a scrutiny of the 
earlier decision of the house of lords to hold in the case before them that it 
fell outside the main rule and came within a qualification to which the 
court of appeal had not given effect. Even more recently in a revenue 


10[1939] A.C. 215. 11(1858) 3 Macq. 266. 12[1939] A.C, 215, at p. 228. 
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case of purely technical interest, Cull v. Inland Revenue Commissioners,* 
the house refused to entertain any question as to the correctness of an 
earlier decision of the house, once it became clear that the earlier decision 
was based on the construction of the relevant words of the statute and 
did not depend on the special facts of that case. The house accordingly 
on that ground alone reversed the decision of the judgement of the court 
of appeal who had held that the ratio decidendi of the earlier case was 
limited to a judgement on the particular facts. But it is not necessary to 
multiply instances in which the house has acted upon this now settled 
rule of conduct. 

This makes it the more important to determine as exactly as possible 
what the rule means and to illustrate how it operates. Lord Halsbury 
in one case** observed that “a case is only an authority for what it actually 
decides. I entirely deny that it can be quoted for a proposition that may 
seem to follow logically from it. Such a mode of reasoning assumes that 
the law is necessarily a logical code, whereas every lawyer must acknowl- 
edge that the law is not always logical at all.” In the same volume of the 
reports, in Keighley, Maxsted and Co. v. Durant, Lord Halsbury said in 
rejecting an alleged parallelism (fallacious it is true): “If it is said it [sc. 
to deny the parallelism] is an anomaly, it certainly is not the only one in 
our law, and if it were sought to make our laws harmonious by deciding 
that any proposition which our laws establish involves as a necessary con- 
sequence the establishment of everything that is analogous to it, the result 
would be perplexing indeed.”*® It would, however, be wrong to construe 
these observations too literally. In Quinn v. Leathem,’* Lord Halsbury 
warns us that the generality of expressions used in a judgement is not 
intended to be an exposition of the whole law, but is governed and qualified 
by the particular facts of the case in which such expressions are used. 
In Quinn v, Leathem, Lord Halsbury was concerned to distinguish from 
the case before him the apparently analogous case of Allen v. Flood,"" and 
in Keighley, Maxsted’s Case he was protesting against a false analogy. 
The language I have quoted, if literally understood, would be fatal to any 
system of precedents. It is true that our law has many real, not merely 
apparent, anomalies, but that is its defect and its failure to live up to its 
ideal. It is a defect for which careful revision of the cases and their 
correction either by higher courts or the legislature ought to find a remedy 
and will no doubt do so in time, not by applying a narrow or formal logic, 
but by the truer logic of moulding the rules to the exigencies of life and 


18[1940] A.C. 51. 14[1901] A.C. 495, at p. 506. 15[1901] A.C. 244. 
16[1901] A.C. 495, at p. 506. 17[1898] A.C. 1. 
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social needs. Nor is it right to say in general terms that a judgement is 
only an authority for what it decides. A judgement in itself as such is not 
an authority at all save in so far as it constitutes an estoppel between the 
actual parties. The authority, if any, is the ratio decidendi, the general 
rule which it embodies. 

Nor is it true to say, as is often said, that English law is inductive. If 
all that is meant by these words is that it does not possess a universal code 
or institutional book or books of authority in which the rules can be found, 
so that all the law has to do is to deduce from the appropriate rule the 
necessary consequence, the term, though open to misunderstanding and 
inaccurate, may do no harm, though it can do no good. But the antithesis 
between induction and deduction is false. The law has to make the par- 
ticular rule by a process which may not very accurately be called induction ; 
it may make the rule on the basis of considering a particular instance, by 
applying its standard of moral and social values and of justice. It may, 
then, in the same case apply that rule to the particular facts and deduce the 
consequent conclusion. That must be so where there is a question not 
governed by any existing rule, where the case is one of what is called “first 
impression.” Such a rule, if finally established, forms a precedent which 
can, or rather must, be applied where applicable in later cases. This latter 
process may be called deduction. In the earlier case in which the rule was 
established there were both induction and deduction. But I do not like the 
terms, because their use seems to disguise the contrast between law as 
concerned with rules of life and as normative, with science, which works 
with objective facts and theories. Law accepts the common-sense view of 
the world and takes things as being what they appear to the men who have 
to live among them and with each other. Its purpose is to regulate man’s 
conduct in relation to external things and persons, not merely to ascertain 
and explain what happens in fact. 

Lord Sumner in Sinclair v. Brougham" states what he regards as the 
duty of a judge where there is no direct authority. The court was required 
to direct a liquidator how to dispose of the surplus assets remaining after 
all outside liabilities had been discharged. The issue was between the 
shareholders in a building society and those who had deposited money 
with the society. The business of the society was a banking business which 
it had carried on, but which was ultra vires. Lord Sumner, having said 
that the case must be decided on equitable principles on which there was 
no direct authority, thus stated his conclusion : 

The question is one of administration. The liquidator, an officer of the Court, 
who has to discharge himself of the assets that have come to his hands, asks for 

18[1914] A.C. 398. ey rade ees m 
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directions, and, after hearing all parties concerned, the Court has the right and the 
duty to direct him how to distribute all the assets. No part of them can remain 
undistributed as res nullius. No one has ventured to argue before your Lordships 
that the shareholders take everything, to the exclusion of the depositors, and so make 
a huge windfall. Jn my opinion, if precedent fails, the most just distribution of the 
whole must be directed, so only that no recognised rule of law or equity be disregarded. 
In this case neither the shareholders nor the depositors have the better equity; the 
money of each has, with the consent of all, been indiscriminately applied in acquiring 
assets beyond as well as within the society’s powers, the former in much the larger 
measure. The claims of each class are equal and, I think, for present purposes 
identical.’® 

I have italicized what I think is the most important sentence from the 
view point of this article. There are three essential steps: (i) there is no 
precedent, that is, no direct precedent or ratio decidendi of an earlier case 
which covers the case being considered; (ii) the criterion of justice 
remains; (iii) no recognized rule of law or equity must be disregarded. 
Lord Sumner had proceeded by first rejecting as inapposite to the facts 
of the case the legal remedy of money had and received and the remedy in 
equity illustrated by Hallett’s Case.*® In truth he was extending by analogy 
the principle of the latter case. But the extension is a new departure, and 
the new ratio decidendi is a new precedent. It is to be noted that Lord 
Sumner does not hesitate to invoke as the decisive factor the principle of 
what is just in the actual circumstances of the particular case. That is, or 
ought to be, the true and ultimate criterion of every rule of law, though, if 
the rule is a new rule, it should be brought into harmony, as far as may 
be, with established rules. I am not sure that I clearly understand what is 
meant by the established rules of law and equity to which Lord Sumner 
refers. There is a sense in which judges have spoken of the law as some- 
thing too clearly established to stand or fall by any particular precedent, or 
to need any particular support on grounds of reason, uniformity, justice, 
or convenience. It was, I take it, in this sense that it used to be said that 
the law was to be found in the breast of the judges, or that more elegant 
times have figured the law as an ideal system laid up in heaven, the judges 
being the law’s inspired apostles. To my way of thinking, however, every 
rule of law should be able if challenged to justify itself on one of the 
grounds I have stated. I do not say that the generally accepted law would 
of necessity fail to pass the test, but I cannot help observing as a single 
instance that, in 1914, the rule in Shelley's Case was still law. In Rann v. 
Hughes,*" Lord Chief Baron Skynner, in delivering to the lords the 
opinion of the judges, was content to say: “All contracts are, by the laws 
of England, distinguished into agreements by specialty, and agreements by 


18Tbid., at p. 458. 20(1880) 13 Ch. D. 696. 21(1778) 7 T.R. 350 note (a). 
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parol; nor is there any such third class as some of the counsel have 
endeavoured to maintain, as contracts in writing.” The chief baron 
decided this fundamental principle by a mere dogmatic assertion without 
condescending to justify it by an appeal to reason, justice, or convenience. 
Thus that rule was finally settled by the house of lords. One object of 
the law revision committee has been to review some of these dogmas of 
the law and see how they come into existence and what function they 
fulfil. For instance, the much criticized and illogical rule in Baker v. 
Bolton® was founded on extempore observations of Lord Ellenborough 
which became established in text-books and followed by judges, though 
criticized by Lord Bramwell, and became finally sanctified by the house 
of lords in The Amerika* on the ground of views of legal history which 
the highest authorities on legal history say were inaccurate. 

The rule of the binding effect of precedents thus depends, as Lord 
Campbell insisted, on ascertaining the ratio decidendi of a case. If that is 
defined and the decision is that of the house of lords, the ratio decidendi is 
to be treated as if part of an act of parliament and is as little affected by 
criticism or in need of justification. It becomes a datum. It may, how- 
ever, be as difficult to define the particular ratio decidendi as to construe 
an act of parliament. There may, moreover, be cases in which no ratio 
decidendi can be found, because the reasons given by their lordships are 
so diverse that no common principle accepted by the majority can be 
extracted. There is then only the judgement, and the most that can be 
said is that on certain facts a certain conclusion was reached but on what 
principle it was reached is left obscure. It is necessary to distinguish the 
judgement, the ratio decidendi (if ascertainable), the various matters of 
observation on points of law not necessary to the decision, and the general 
explanatory discussions. All these matters, in addition to a narrative of 
the facts, which is not necessarily limited to the strictly material facts, are 
generally found in the elaborate judgements of appellate courts. The 
observations do not constitute precedents, but what is contained in the 
judgement, apart from the ratio decidendi, may bé regarded as by way oi 
explanation and illustration, somewhat analogous to the explanations and 
illustrations which in the American Restatements accompany the sections 
which state the rules of law. How far the observations of even the most 
eminent judges are from constituting precedents can be illustrated from 
many cases. Let me take the important authority of Lloyd v. Grace Smith 
and Co.,** where it was held that a principal was liable for a fraud com- 
mitted by his agent within the scope of his authority, whether the fraud 


22(1808) 1 Camp. 493. 28[1917] A.C. 38. 2471912] A.C. 716. 
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were committed for the benefit of the principal or for the benefit of the 
agent. The majority of the court of appeal had held that the principal's 
liability depended on whether the fraud was committed, not merely within 
the scope of the employment, but also for the principal's benefit. They so 
decided on the basis of what had been said by Lord Bowen in the court of 
appeal in British Mutual Banking Co. v. Charnwood Forest Ry. Co.,”* and 
by Lord Davey in Ruben v. Great Fingall Consolidated Co.*° Lord Mac- 
naghten in delivering the leading opinion in the house of lords disposed of 
these observations, though expressing the most profound respect for Lord 
Bowen and Lord Davey, by saying: “In neither case were the opinions 
so expressed necessary for the decision, and I dissent most respectfully 
from both.’* Lord Macnaghten was then able to explain that the view 
he rejected, which was the view certainly current in the profession, for 
some time, was based on misunderstanding of a judgement of Willes J. in 
the exchequer chamber and was contrary to a mass of authority. But 
though there was no contrary authority, a court would not be bound by 
such observations uttered even in the course of an opinion in the house of 
lords or court of appeal. Indeed Scrutton J., the trial judge, had exhibited 
what Pollock calls judicial valour and had properly refused to follow these 
observations ; so also did Vaughan Williams L.J., in dissenting from the 
majority in the court of appeal, who accepted the observations. Quite 
recently in Rex v. International Bondholders,** the court of appeal had 
acted upon observations of Lord Selborne and Lord Romilly, but the house 
of lords overruled their views. Courts in banco and divisional courts have 
proved particularly fertile sources of misleading dicta. In the very recent 
case of United Australia v. Barclays Bank, Ltd., in 1940,” the court of 
appeal followed a dictum of Bovill C.J., in an earlier case, but the house of 
lords had no difficulty in holding that it was as destitute of reason or con- 
venience, as it was of authority. I need not multiply instances. Dicta may 
be valuable and may require consideration. But however eminent the judge 
who utters them, they are not authorities or precedents and may in fact 
constitute a trap for the unwary. In recent times this is becoming more 
and more recognized. It may be that the true moral is that judgements 
should be shorter. 

It is, however, not always easy to define the true ratio decidendi, and 
in some cases there may be no ratio decidendi in a judgement, for instance 
if each of the appellate judges gives a different reason. Differences of 
opinion do not matter so long as there is a majority for a particular reason- 

25(1887) 18 Q.B.D. 714, at p. 718. 26[1906] A.C. 439, at p. 465. 

27[1912] A.C. 716, at p. 738. 28[1937] A.C. 500. 

29[1940] 4 All E.R. 20, reversing [1939] 1 All E.R. 676. 
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ing. Thus in the important and much criticized case of Amalgamated 
Society of Railway Servants v. Osborne,*® though all five of their lordships 
agreed on the result, three based their decision on one ground, namely, that 
the decision of the inferior court, which stands when there is an equal 
were ultra vires, the other two on the ground of public policy, because they 
thought that the independence of the members of parliament who were 
subvented out of the fund would be interfered with. The former ground 
alone was the ratio decidendi. We have seen in Beamish v. Beamish that if 
the lords are equally divided, there is still a ratio decidendi to be found in 
the decision of the inferior court, which stands when there is an equal 
division in the appellate court, and binds the lords in a subsequent appeal 
however erroneous it may seem to them. I cannot help feeling that this is 
an unfortunate result, though I see how it follows on a formal and arbitrary 
logic, without any substantial value, from the doctrine that if the actual 
decision of the house embodies a ratio decidendi, it is equal in potency to 
an act of the legislature. But it has happened that the house of lords in a 
subsequent appeal, has been unable to extract any ratio decidendi from a 
previous decision. Such a case was Great Western Railway Co. v. Owners 
of S.S. Mostyn,*' where the issue depended on the construction of s. 74 of 
the Harbours Docks and Piers Clauses Act, 1847, which imposed a liability 
on the owners of a vessel for any damage done by such vessel to a harbour, 
docks, or works connected therewith. There was no express qualification 
in the clause, save when the vessel doing the damage was in charge of a 
compulsory pilot. It was contended that the owners were not liable as 
they were not actually or vicariously guilty of any negligence. The majority 
of the house held that they were liable because the words of the section 
were clear and unambiguous and it was not competent to import into the 
section a qualification that was not expressed. The motive of parliament, 
it was said, could not be known or inquired into, and it was wrong to limit 
the clear effect of the words even if it meant attributing to the legislature 
an intention to impose liability in the absence of fault. But, before finally 
deciding the case, it was necessary for their lordships to examine an earlier 
decision on the same section in River Wear Commissioners v. Adamson,** 
just half a century previously. From that decision the judge and the court 
of appeal in the Mostyn Case deduced the principle that where no negligence 
was proved, liability did not fall on the shipowner under the section. If 
that was the true ratio decidendi of the earlier case, the lords in the Mostyn 
Case would have been bound, contrary to what they held to be the true 
construction of the section, to hold the shipowners liable. But the facts 
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were different. In the Mostyn Case the ship was under the control of the 
shipowners’ servants though the casualty was the result of a mere accident. 
In the Wear Case, the ship was not under the shipowners’ control, but was 
a derelict, a mere wreck at the mercy of winds and seas which drove her 
on the pier. In the Mostyn Case the lords made a careful examination of 
the decisions of the court of appeal and of the lords in the Wear Case, to 
ascertain the ratio decidendi. That was not easy to determine because of 
the great divergence of opinion as to the grounds, though the general con- 
clusion was the same. But the only principle that the lords could deduce 
from the Wear Case was that the owners were not liable in the case of a 
derelict ship. So much weight had to be given to the earlier decision, but 
no general principle of non-liability in the absence of negligence could be 
collected from the opinions in the earlier case, because these opinions did 
not exhibit either a unanimous or majority consensus. All that could be 
said of the earlier decision was that it would have bound the house if the 
facts had been identical. This is merely a single instance of the great 
difficulties which may be met and the great care which is necessary in 
considering precedents. It is easy to misread them as so many cases show. 

I may perhaps refer to a curious case, Bell v. Lever,®* which had a 
chequered career in the courts. The trial judge, the court of appeal 
(Scrutton, Lawrence, and Greer L.JJ.), and two members of the house 
of lords (Lord Hailsham L.C., and Lord Warrington), were all for 
deciding in favour of the plaintiffs; three members of the house of lords 
(Lords Blanesburgh, Atkin, and Thankerton) were of the contrary opinion 
and decided for the defendant. I disregard a number of subsidiary issues 
which bulked very large in the opinions of the majority of the lords. The 
plaintiffs were claiming back a large sum of money which they had paid 
under a’ settlement agreement to their manager to terminate his employ- 
ment. Their case was that they contracted to pay it and had paid it under 
a mutual mistake because both parties acted under the common, belief that 
the agreements of employment could not be put an end to without the 
consent of the employee, whereas if the facts had been known he was liable 
to summary dismissal because of his fraudulent misconduct. If the matter 
is looked at in order to define the ratio decidendi, disregarding elaborate 
explanations and observations contained in the opinions, the real issue was 
whether the mistake as to the legal relation between the parties under the 
compensation agreement was made sufficiently vital or essential to bring 
the case within the rule laid down by Lord Westbury in Cooper v. Phibbs** 
which bound the lords. This seems to have been the explanation of the 
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decision given by the privy council in Norwich Union Fire Insurance 
Society, Ltd. v. Price, Ltd.** On this footing the much controverted case 
of Bell v. Lever is no more than a particular illustration of a general rule. 
This is another illustration of how difficult it may be to construe precedents. 
The use of precedents and of authorities is a difficult and baffling art. 

The doctrine of precedents applies, as has been seen in referring to the 
Wear Case and the Mostyn Case, to the construction of statutes as well as 
to the enunciation of rules of common law and equity. These two cases 
show a contrast between two methods of interpretation, the more literal 
and the more latitudinarian. The Mostyn Case illustrates the former, the 
Wear Case the latter, method. During the half century which intervened 
between these two cases the former method has prevailed. Whenever the 
words are clear and unambiguous the literal meaning must prevail, so the 
general trend of modern precedents shows, even though some maxim, rule, 
or predilection of common law or equity is contravened, as in the Mostyn 
Case the house of lords went counter to the then prevailing predisposition 
against liability without culpa. The former tendency was to read into 
statutes qualifications which were not expressed but which were considered 
necessary to harmonize the legislation with the general law. It was once 
long ago said that the law would not give effect to a statute which was 
against reason. But it is long since it was recognized that the legislature 
can override settled law. Much modern legislation deliberately does so. 
I only mention this obvious truism because I see some survival of the old 
prejudice in the latitudinarian method of interpretation. Foreign jurists 
like Gény favour that method, but that is clearly because the circumstances 
are different. A general code like the Code Napoléon must necessarily 
fall short of dealing with modern needs and conditions and hence the court 
has to supply the want, to fill up the interstices by a liberal interpretation. 
Again the generality of the language requires definition. But that is not 
generally (though it is sometimes) true of modern English acts which 
constantly create new rights and liabilities outside the ordinary law. The 
court has, then, no right to insert conditions and qualifications not expressed 
by parliament but such that if intended, could and would have been 
expressed. As Lord Shaw said in the Mostyn Case,** the words of the 
statute being plain and clear, to construe them in the broad sense would be 
an intrusion of the judiciary into the province of the legislature. All the 
same, however, there must occasionally be cases when something has to 
be supplied to a statute, just as sometimes a term has to be implied in a 
contract because it is necessary to give effect to the manifest intention of 
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the parties. Acts cannot provide always for every possible contingency. 
The court must then give effect to the intention and policy of the legis- 
lation. To take one instance, in Hearts of Oak Assurance Co., Ltd. v. 
Attorney-General,*" the question was whether under the relevant acts the 
inspector appointed to hold an enquiry should hold the enquiry in public or 
in private. There was no express provision on the point. The house of 
lords, reversing the court of appeal, held that the inspector was not entitled 
to hold the enquiry in public. That was filling a gap in the acts. The 
house made an elaborate examination of the general provisions of the acts 
and their policy and were satisfied that the construction at which they 
arrived tended to efficiency and was not unfair. On the other hand, a 
literal interpretation was preferred in Rowell v. Pratt,** where it was said 
that if the words of an enactment are fairly capable of two interpretations, 
one of which seems to be in harmony with what is just, reasonable, or 
convenient, while the other is not, the court will prefer the former. But if 
the words properly construed admit of only one meaning, the court is not 
entitled to deny that meaning merely because the court feels the result not 
in accordance with the ordinary policy of the law or with what seems to 
be reasonable. I need scarcely observe that the construction of words in 
one act is not a precedent for the construction of similar or the same words 
in another act. Words in each act take their colour from the policy of the 
act and their setting because every part of the act may throw light on every 
other part. Analogies from the comparison of one act with a different act 
may be quite misleading, just as in the case of contracts, wills, or other 
private documents. At the same time they may be helpful. Each must be 
construed so as to give effect to the actual intention. 

A most important example of the evils which may follow from the 
precedent system applied in connexion with the latitudinarian method of 
construction is afforded by the history of the judicial interpretation of the 
Workmen’s Compensation Acts. These Acts were, as is generally known, 
intended to give compensation to every workman when an injury happened 
to him by accident in the course of his employment subject to certain 
express limitations. But established rules of law such as common employ- 
ment, or contributory negligence of the man, had no place ; indeed his gross 
and wilful misconduct was no bar to the claim if the injury was serious. 
Very general words were used such as the word “accident.” In Ontario 
a simple and effective administrative procedure has been established with 
the intention of getting rid of the nuisance of litigation. The English acts 
have opened floodgates of litigation. There are some thousands of reported 
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cases upon them, very many in the house of lords. The court of appeal 
were at least in the early stages the worst offenders in introducing limita- 
tions, subtleties, and refinement not to be found in the acts. Some of their 
worst aberrations were put right by the house of lords, but the house itself 
introduced in certain cases vexatious precedents. One was the doctrine of 
the “added peril” which meant that, notwithstanding the clear words and 
intention of the act, if a man was grossly negligent or recklessly negligent 
in doing his work, he was adding a new risk of accident, and that the injury 
resulting therefrom did not arise out of the course of his employment. An 
amending act was passed to reverse or qualify this doctrine, but even after- 
wards, though the house emphasized the difference between a man doing 
his work rashly and his doing something of a different type from what he 
was employed to do, the old idea crept in again and had twice or thrice 
more to be scotched by the house of lords. It was only the other day that 
in Noble v. Southern Railway Co.,** the house had to listen to several days 
of argument and to the citation of sixty cases (so Lord Atkin counted) 
to decide a point already covered by decisions of the house. The house 
reversed the court of appeal which had followed an earlier decision of the 
court. That raised the curious problem whether the court of appeal are 
obliged to follow an earlier decision of their own which was manifestly con- 
trary to a later decision of the house of lords. I think that common sense 
seems to indicate that the court of appeal should take the responsibility of 
acting upon the law laid down by the house of lords, and not place upon 
the litigant, who is clearly entitled to succeed, the onus of bearing the 
expense and toil of an appeal to the house of lords. The position is no 
doubt different when the earlier decision of the court of appeal is mani- 
festly wrong, but the house of lords has not ruled upon it. Such a case 
was Lissenden v. C. A. V. Bosch, Ltd., where the court of appeal naturally 
and truly described the earlier decision as shocking, but felt bound to 
follow it. The earlier decision had been given as long ago as 1913. The 
question depended on the rules of procedure applicable to the Workmen’s 
Compensation Act. The court of appeal gratuitously, without any warrant 
from the statutory language, had inserted an unjust and illogical limitation 
on the workman’s right of appeal. In several cases the court of appeal 
followed this decision, as they felt bound to do, on the generally accepted 
theory of precedent. It was not until 1939 that a workman had the 
courage or the money to bring the question before the house of lords which 
was able to terminate the career, only too prolonged, of the unfortunate 
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ruling of the court of appeal which had been a bad precedent for twenty- 
eight years. 

Cases relating to questions of public policy raise some special problems 
in connexion with the strict rule of precedents. Judicial declarations of 
public policy depend partly on the conditions in fact existing at the par- 
ticular time, partly on general opinions then current, at least as reflected 
in the principles or prejudices entertained by the judges. For instance, 
the recent decision of the house of lords in Fender v. St. John-Mildmay** 
may be said to turn partly on the working of decrees nisi in divorce, partly 
on a general change of opinion as to marriage. It would be strange if a 
judicial decision could fix the law in matters of public policy when it was 
manifestly contrary to the facts and opinions of the later time. That this is 
so has been recognized in effect, though not always perhaps explicitly, by 
the courts. Thus the meaning of the ancient doctrine of restraint of trade 
was applied with a difference to modern conditions of trade in the Maxim 
Nordenfelt Case.** Nordenfelt had, by covenants unrestricted as to space, 
bound himself for twenty-five years not to compete with the purchasing 
company. The court of appeal held that the covenant, being unlimited in 
space, was contrary to the recognized policy of English law and was 
unenforceable. The house of lords reversed that decision because under 
modern conditions of trade and industry a world-wide restraint might be, 
and was in that case, reasonable and unobjectionable. Lord Watson’s 
observations are so peculiarly valuable on the point, that I cannot forbear 
quoting them because as I think they incidentally suggest a policy of the 
law possibly of wider import and application. 

A series of decisions based upon grounds of policy, however eminent the judges 
by whom they were delivered, cannot possess the same binding authority as decisions 
which deal with and formulate principles which are purely legal. The course of policy 
pursued by any country in relation to, and for promoting the interests of, its commerce 
must, as time advances and as its commerce thrives, undergo change and development 
from various causes which are altogether independent of the action of its Courts. In 
England, at least, it is beyond the jurisdiction of her tribunals to mould and stereotype 
national policy. Their function, when a case like the present is brought before them, 
is, in my opinion, not necessarily to accept what was held to have been the rule of 
policy a hundred or a hundred and fifty years ago, but to ascertain, with as near an 
approach to accuracy as circumstances permit, what is the rule of policy for the then 
present time. When that rule has been ascertained, it becomes their duty to refuse 
to give effect to a private contract which violates the rule and would, if judicially 
enforced, prove injurious to the community.‘ 

By a somewhat analogous line of thought, the house of lords in Bowman v. 
Secular Society, Ltd.,“* upheld the validity of a bequest to a society which 
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was formed for objects which involved a denial of christianity but without 
involving either scurrility or blasphemy. The validity of the bequest was 
attacked because it was said that the christian religion was part of English 
law and that any denial of it was either a breach of law or against public 
policy. Lord Sumner said that the essence of the offence of blasphemy was 
not irreligious words but their manner, “their tendency to endanger the 
peace then and there, to deprave public morality generally, to shake the 
fabric of society, and to be a cause of civil strife. The words, as well as 
the acts, which tend to endanger society, differ from time to time in pro- 
portion as society is stable or insecure in fact, or is believed by its reason- 
able members to be open to assault. ... After all, the question whether 
a given opinion is a danger to society is a question of the times and is a 
question of fact.”** It has been said that no precedent can become obsolete. 
Do not the passages which I have just quoted express a truer idea? There 
are, however, some questions of public policy which do not, I imagine, 
change with the times, for instance the rule that a man or his estate must 
not be allowed to profit by the fruits of his crime. For instance, public 
policy does not, in jurisdictions in which intentional suicide (by a sane 
man) is a crime, permit recovery by his representatives of the insurance 
moneys on his life, Beresford v. Royal Insurance Co., Ltd.“° A remark- 
able contest between the more elastic and the more rigid view emerged in 
Rodriguez v. Speyer*’ on the question whether in an action brought after 
the outbreak of war for the purpose of winding up a partnership and get- 
ting in the debts, the former partner who had become an alien enemy could 
be joined as a co-plaintiff with the English partner. Lord Sumner was of 
opinion that to allow this was to infringe a rule of law against trading with 
the enemy ; that it was not a case of applying public policy. Lord Haldane, 
on the other hand, was of opinion that there was no crystallized rule of 
law involved, that the question was to be decided by considerations of 
convenience and the balance of public interest and that the action might 
proceed. That was the view of the majority of their lordships. Lord 
Haldane observed that what the law recognized as against public policy 
varied from time to time, even though in certain cases the rule originally 
based on public policy might become a fixed rule of law, like the rule 
against perpetuities, unalterable save by act of parliament and incapable of 
being moulded to fit the exigencies of the times.** 

I may note another class of cases, those which deal with the construc- 
tion and application of a written constitution to powers and limitations 
under it. Great Britain has no written constitution. No such question 
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can come before the ordinary courts in Britain or before the house of lords 
except in an appeal to the house from the courts of Northern Ireland as in 
Gallagher v. Lynn. I can deal therefore very shortly with the question 
whether or to what extent a decision on the interpretation of a constitution 
is final and binding on a court of ultimate resort. As I understand it, the 
supreme court of the United States does not hold itself bound by earlier 
decisions of the court of that class, or perhaps of any class. Marshall’s 
words “it is a constitution we are interpreting” are often quoted as a 
warning that a narrow and rigid construction cannot be applied to the 
infinite variety of conditions which arise in the long evolution of a great 
nation in the course of the centuries, least of all in those parts of it which 
are characterized by a “convenient vagueness.” I may refer to the book of 
Professor Felix Frankfurter, now Mr. Justice Frankfurter of the supreme 
court, on Mr. Justice Holmes and the Supreme Court for some account of 
the fluctuating course of judgements on the “due process” clause. It seems 
clear that, generally speaking, a rigid method of precedents is inappropriate 
to the construction of a constitution, which has to be applied to changing 
conditions of national life and public policy. An application of words 
which might be reasonable and just at one time, might be wrong and 
mischievous at another time, though in a sense the question might be the 
same. The language has not changed and in a sense its meaning has not 
changed, but it must be moulded to suit the need of the times in some 
aspects not unlike a public policy. The rule here accordingly should 
resemble that in regard to public policy. 

I do not develop this important topic, save to observe that the privy 
council is not bound in any event to follow its own decisions. Its judge- 
ments are not like judgements of an ordinary court of law. They are 
opinions given to the king in council, which, if accepted as they always 
are, are embodied in orders in council. For this reason there is no possi- 
bility of registering dissent, if there is dissent, among the members of the 
board. The opinion does not necessarily represent the opinion of every 
member ; it may be only that of the majority. 

How far the privy council is bound by the decisions of the house of 
lords is not very clear. The point may perhaps be academic, because the 
board of the privy council is drawn practically from the same judges who 
take part in the judicial sittings of the house of lords. Lord Dunedin, in 
Robins v. National Trust Co.,°° while accepting that the decision of the 
English court of appeal in a question of law would not bind a colonial 
appellate court even in a colony which is regulated by English law, seems 
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to be of opinion, though he does not so decide, that a decision of the house 
of lords would be binding on the colonial court. No doubt a decision of the 
privy council would be binding in the courts of the colony concerned, but 
it is not a necessary consequence that the same is true of a decision of the 
house of lords. It is true that, in Grant v. Australian Knitting Mil’s, 
Ltd.," the privy council said, as the high court of Australia had said, that 
they would follow the decision of the house of lords in Donoghue v. 
Stevenson.** But that does not necessarily involve the view that either 
court was bound or that that decision was part of the law of Australia 
until adopted by the high court or the privy council. Even in colonies or 
Dominions which have English law as their basic law the position is compli- 
cated by the rule that what is there meant by English law is English law 
so far as applicable to the colony and as it existed at a particular date, 
generally the date of the settlement. The colony is competent to change 
its internal law by legislative act, even though in doing so it changes funda- 
mental rules of the common law. I need not give instances of what is 
every day practice. Under the Statute of Westminster, 1931, a Dominion, 
subject to specific limitations, can legislate extraterritorially and can change 
or repeal even an imperial statute, which applies to the Dominion. The 
house of lords has not jurisdiction to define or declare colonial law, as it 
does in the case of Scots law, which, as for instance it is in regard to the 
doctrine of consideration, may be different from English law. The house 
of lords is the ultimate court of appeal for Scots, as well as for English 
law. But to define and declare colonial law is the province of the privy 
council which is the ultimate court of appeal for that purpose. I feel great 
difficulty in accepting the view that the privy council is bound by a decision 
of the house of lords on English law. That does not involve that there is 
not a substantial uniformity between the common law in England and in 
the colonies in which it is the basic law, just as there is between the United 
States and England. Nor does it mean that either the privy council or the 
colonial court do not pay great respect to decisions of the house of lords. 
All that is being here considered is whether the decisions of the house of 
lords are binding precedents, in the strict sense, on the privy council and 
the colonial courts. In practice, the distinction is not perhaps very material. 
Indeed I question, as I shall explain, whether much practical difference 
would ensue if the house of lords were no longer bound by its own 
decisions. The privy council is clearly not bound by its own decisions. 
The constitutional reason which Lord Campbell gave in the case of the 
house of lords does not apply to an executive body like the privy council 
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or to the judicial opinions of its judicial committee. But it is only in very 
rare cases that it refuses to follow one of its earlier decisions as. it did in 
Mercantile Bank of India, Ltd. v. Central Bank of India, Ltd.** 

There is another question which has been a good deal discussed, namely, 
whether the house of lords should reverse a decision of the court of appeal 
which has stood for some time. If it were established that it could not, 
the result would be to turn the court of appeal in such cases into a final 
court by some sort of prescription, by an indeterminate period of limitation 
circumscribing the duty or right of the house to correct an error in the law 
made by the court of appeal. That the house of lords has not so tied its 
hands is I think clear. How could it do so consistently with its functions 
as a revising authority to correct errors in the law and to set the feet of the 
law on the right road? The house of lords cannot adopt as its motto 
communis error facit jus. It cannot merely say that its duty is to admin- 
ister the law: its duty is in general, where that is called for, to correct the 
law, except in so far as the law is defined by its own decisions save in 
exceptional cases. There may be cases where the house has acted upon 
a rule that antiquity should prevail over law, but these are exceptions and 
the modern tendency is against upholding a wrong and unjust decision 
merely because a long time has elapsed without an appeal being brought, 
or without the house having an opportunity of passing it under review. I 
have already referred to Bowman v. Secular Society, where the house over- 
ruled two decisions which had stood for round about half a century and did 
so on grounds of law, not merely of public policy. In Bourne v. Keane,™* 
which dealt with the disposition of property, the house overruled a case 
which had been regarded as a leading authority for over eighty-four years, 
and had been constantly followed. Lord Wrenbury dissented, and collected 
a number of statements of practice which tended to show that the house 
might be deterred, or has been deterred, from interfering under certain 
conditions with the earlier cases. Lord Birkenhead L.C., who gave the 
leading opinion, stated that he could see no reason why what he regarded 
as a misstatement of the law should be perpetuated. He cited a number 
of cases and said in effect that he could not find that they compelled 
acceptance as accurate of a doctrine plainly outside a statute and outside 
common law, when no title and no contract would be shaken, no person 
could complain, and no general course of dealing would be altered by the 
remedy of the mistake. He has, I think it is clear from his speech, in mind 
decisions affecting the general conduct of affairs, particularly as affecting 
the public, and questions of title to land, and to law “which men follow in 
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their daily dealings,” to use the words of Sir George Jessel M.R. There 
are certainly a good many dicta on this matter not easy to reconcile, but I 
cannot see how the question can be regarded as other than a matter of the 
discretion of the house to decide in the particular case. Prima facie for 
the house to perpetuate a construction of a statute which it thinks is clearly 
erroneous is to change the mind and intention of the legislature, and to 
substitute a different enactment from that which parliament passed. It 
would require great antiquity and convincing reasons of convenience to 
justify such a course. The house did not hesitate to reverse the earlier 
construction of the statute in Bourne v. Keane, or Bowman v. Secular 
Society, or in Lissenden’s Case, the case under the Workmen’s Compensa- 
tion Act cited above, which upset a decision of twenty-eight years’ standing 
on a matter of frequent occurrence between employers and workmen. In a 
series of appeals by rating authorities against certain occupiers of premises, 
the house, in Westminster Corporation v. W. H. Smith & Son, Ltd.,” 
reversed a decision of the court of appeal with reference to the rateability 
of shops and other tenements in railway stations. The court of appeal had 
followed an earlier decision of that court in 1882, Smith v. Lambeth Assess- 
ment Committee. It appeared that W. H. Smith & Son had, at the date 
of the action out of which the appeal had come to the house, entered into 
their then current agreement under which they held the premises for 
twenty-one years from 1929, on the basis of the earlier case under which 
it was held that their occupation under a practically identical agreement 
was not rateable. It is clear that if Smiths did not pay rates it would be 
unfair to the other ratepayers in the area. The house said that there was 
no rule which debarred their lordships from doing justice even at the cost 
of reversing an old authority, that is an authority of a court inferior to the 
house. Opinions in earlier cases of Lord Loreburn and Lord Atkinson 
were quoted to the same effect. It was not sufficient to perpetuate an 
anomaly merely because parties had entered into engagements on the 
footing that the anomaly would continue. On the other hand, there may 
be established rules of law not affirmed by the house but treated for many 
decades as axiomatic in the ordinary dealings of men and upheld by the 
courts other than the house of lords, which even if not thought the best 
rule would not be upset by the house. Many matters have to be considered. 
An interesting case was The Valverda.** The house refused to review the 
consistent and unbroken course of authorities in the admiralty court and 
the court of appeal, which had held that the admiralty was excluded from 
all claims for salvage, except in so far as the practice had been saved by 
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the amending act of 1916. But that act itself was based upon and recog- 
nized the general exclusion. This amending act was thus in itself a strong 
reason against reviewing the earlier decisions which, in addition, were not 
clearly erroneous as a matter of construction though their result was not 
satisfactory or equitable. The admiralty, it was clear, could at any time 
have brought in an amending act, but they did not do so until 1940 after 
the decision of the house in The Valverda. The anomaly was thus correcied 
at last. The general effect of The Valverda is, I think, that the house has 
a general power to upset long-established decisions but may even in a plain 
case of error refuse to do so for special reasons. To do so is to exercise a 
discretion to depart from its normal duty and function which is to amend 
erroneous rulings of law. If the house exercises its discretion, it does 
so by way of exception, and must itself be the judge whether the circum- 
stances of the particular case justify the exception, though no doubt with 
due regard to what has been said on the point by the house on previous 
occasions where the question has arisen. 

Holmes once said that the life of the law was not logic but experience. 
Like most epigrams, this was not and was not intended to be more than a 
half truth. Indeed logic at most is only a method or pattern of thought 
working on the material presented to it to work on. This is peculiarly 
true of law, at least of case law; there is no doubt a greater degree of logic 
in reasoned expositions by theoretical writers of legal principles. In such 
expositions a branch of law, such as contract, tort, or quasi-contract is 
defined as to its general scope and purpose, the main subject is analysed 
into its divisions, and these again into their subheads and ramifications. 
Much comparison is necessary of particular subsidiary rules or instances, 
accompanied by distinctions and reconciliations. There is here scope for 
systematic logic and for inductive reasoning. But in actual case-law the 
logic is more limited. Let me take as an illustration of this the modern 
process in dealing with a case. There will be facts to be ascertained and 
determined, probably on conflicting evidence. The evidence may be largely 
circumstantial, which will involve inferences, more or less instinctive. But 
when the material facts are determined, it will be necessary to find the rule 
of law by which to decide the issue. In modern days, the judge does not, 
as it were, start from scratch. He is somewhat like (though the parallel 
is not exact) a physician diagnosing a case. The physician examines the 
patient, and does so with his trained sense, with his mental background of 
physiological, anatomical, pathological knowledge which he has learned, 
and with his experience of other like cases. Thus he directs his attention 
to the material symptoms and so diagnoses the complaint and prescribes 
the remedy. Somewhat in the same way the judge does not approach the 
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case with a blank mind. Subconsciously or consciously, trained mental pro- 
cesses are involved, rules learned in the past function in his mind, his own 
past experience and his past reading of other cases all combine to lead to 
a judgement. Thus sometimes a judge seems to move almost instinctively 
to the heart of the problem and its solution, though the detailed explanation 
and justification of what the problem is and how the solution is justified 
may require some elaborate reasoning and citation of authorities. Another 
judge may approach the matter by collecting or recollecting material cases, 
and find in one or more of them the rule he desires. The logical process 
here is the comparison of the cases which results in a perception of similarity 
or difference. The judge may find a case so like, that its ratio decidendi 
covers the case before him, but it will more generally happen that he will 
be able to select a case or cases more or less near, which take him so far 
towards his decision and then leave him to finish the task of judgement 
by his own resources. For instance in Bell v. Lever, the judge could go 
step by step with previous authorities to the point that a mutual mistake 
as to the existence of the prior contract would render an agreement based 
on that mistake unenforceable ; then he would have to decide whether the 
same result followed when the prior contract was indeed existing, but could 
be cancelled without compensation, and was voidable. Here the ways 
parted, and the judge had to make up his mind by analogical reasoning, 
and by his perception of what was just or convenient ; or the test may more 
objectively be expressed to be whether the mistake was sufficiently funda- 
mental to outweigh the actual existence of the contract. The process is not 
essentially different if there is no guiding authority for part of the way, 
but the judge has to proceed on his own responsibility from the start. The 
conditions postulated by Lord Sumner in Sinclair v. Brougham, perhaps 
furnish a middle case. In any event there are in the judge’s mind the 
general principles of law which apart from any specific authority he may 
not infringe, and there is the background of professional tradition, edu- 
cation, and experience, somewhat like that which the physician possesses. 
The physician is inspired by his desire to restore health in his patient, the 
judge by his desire to do justice in the particular matter. Each has to 
work by rules. The function is rather that of the voids @ewpqtixos than the 
vods rpaxrixos. There is an object to be achieved and an act of will in 
achieving it. 

It is, I imagine, substantially true to say that in every case at one stage 
or another the element of precedent takes part, sometimes more coercively 
and sometimes less so, according as in greater or less degree the case 
requires a new departure from existing precedents. Hence it appears how 
essential is the part played by precedents in the English judge-made law. 
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As has been seen, a large part of modern law is statute law. There the 
general rule is given to the judge. He has to understand and construe it 
and to apply it correctly to the facts. Precedents then play a smaller role 
unless there are already decisions on the particular provision or to the 
extent that established principles of construction govern or assist the judge. 
There is no doubt a tendency for the English lawyer to think of law as 
being merely judge-made law—in which it is for the judge not only to apply 
the proper precedents but to decide on what is the policy which the judge 
is to give effect to. In statute law the policy is to be found in the statute 
itself. In a vast range of modern statutes, or statutory rules and orders, 
disputed cases do not ordinarily come before the courts at all. They are 
dealt with by administrative tribunals, though they involve the rights of 
individuals. The house of lords recognized, in the great case of Local 
Government Board v. Arlidge,®* that the procedure of the law courts is not 
the only method by which facts can be determined and that judges are not 
the only persons able to decide facts. These statutes form a large part of 
the law all the same. Law and litigation are not synonymous. For 
obvious and familiar reasons administrative tribunals have in many modern 
statutes ousted the law courts except for the very limited and occasional 
interpositions of the court, ce special reference permitted by the statutes 
or in cases where elementary rules of justice have been infringed. Many 
people think it would have been better if the Workmen’s Compensation 
Acts had been dealt with by administrative tribunals. Perhaps in time 
they will be. 

But judge-made law still covers a wide and most essential field. It 
still deals with such constantly recurring matters in the ordinary affairs 
of individuals, companies, and public bodies as matters of contract, tort, 
quasi-contract, agency, property law, wills, domicil, and many others. 
Even in these there is a plentiful leavening of statute law, but judge-made 
law is predominant. In some cases such as marriage law and divorce, the 
jurisdiction, though it is statutory, is entrusted to the courts to administer 
and becomes the sphere of judge-made law and its attendant precedents. 

English lawyers who have spent their professional life in working in 
the area of judge-made law are naturally proud of it. They can point by 
way of justification of their pride to the fact that the common-law system 
has spread over practically the whole of the English-speaking peoples of the 
world as their basic law. That in itself is a staggering proof of its merits 
and of its practical fitness to subserve the true purposes of law, though 
it is not claimed that it is perfect. Law is not an end in itself. It is a part 
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in the system of government of the nation in which it functions, and it has 
to justify itself by its ability to subserve the ends of government, that is, 
to help to promote the ordered existence of the nation, and the good life of 
the people. Law is not autocratic. It must submit to criticism of its prin- 
ciples and its methods. English law has not failed to make the most drastic 
reforms of itself, with or without the help of parliament. The acts reform- 
ing procedure in the courts of common law and chancery in the fifties of 
the last century and the Judicature Acts of the seventies swept away the 
worst abuses of procedure and thus enabled, or at least helped, reforms 
of the substance of the law. Those features of the land laws which Maitland 
in the essay which I have cited above lashed with such scathing contempt 
have been largely swept away by the acts of 1925 which have effected other 
drastic reforms. It is true that the legal reforms which have had the 
deepest effect on the life of the nation have been those which deal with 
social amelioration, such as factory acts, acts dealing with workmen’s com- 
pensation, unemployment benefit and so forth. Such acts belong to the 
conception that it is the business of the state to care for the welfare of all 
the people, as being the greatest national asset ; a conception of utility far 
beyond the ideas of the utilitarians or the Manchester school. These law 
reforms, this social security legislation lay quite outside the scope or powers 
of judge-made law. But I believe that they have had and are having a 
reflex operation on judge-made law. They have created or helped to create 
a repulsion from arbitrary forms and a desire to look at the substance, an 
impulse to ensure that the law, in discharging its functions in its own sphere 
should also seek to promote in its own way and subject to its own limita- 
tions the well-being of the people. So far as I have read English legal 
history, the good English judges (many of them were good though some 
of them were very bad) have in all periods felt an urge to do justice between 
those who appeared before them, but their conceptions of what was just 
were sometimes very crude and were mostly those of the stout-hearted 
sensible Englishman of their age and class, tempered by some classical 
culture and the traditional ideas of the common law. More liberal views 
are now part of the ideas generally current and have their effect, an effect 
perhaps subtle and often not conscious, on the administration of that part of 
the law which it falls to the judge to administer. I am, however, here deal- 
ing only with the actual present-day law of precedents and I do not pretend 
to discuss what the future might bring in these days of town and country 
planning, of controlled economy, and so forth, if planning and controlled 
economy were applied to our legal system. 

On the level of present-day practice and legal ideas, I may conclude with 
some general observations on the system of precedents. It belongs, as we 





PRECEDENTS 273 


have seen, to the method of case-law, according to which the court does not 
lay down wider generalizations than the particular case requires. There 
can be no law without some general rules. In the common-law system these 
general rules are to be found in the generalizations, or rationes decidendi, 
enunciated in the particular cases, supplemented by statutes and some 
traditional principles of the common law, which form an ever-present back- 
ground save as varied by case-law or statute. It is in these materials that 
there is to be found the element of certainty necessary to enable people to 
regulate their conduct and to enable judges to adjudicate. Critics say with 
some plausibility that the certainty is difficult to ascertain and is delusive. 
They point to the fact that a litigant no doubt acting on the best legal 
advice, may succeed in two courts and be beaten by a bare majority in the 
final court of appeal, as in Bell v. Lever. If it were a question of counting 
heads, the final result there was three judges against six. Critics also point 
to the absence in judge-made law of general principles, the enunciation of 
which lies beyond the limited generalizations necessary for the decision 
of the particular case. Thus, they say, no judgement contains, indeed it 
would be beyond the traditional scope of judgements that it should contain, 
general statements of principles ; thus, no judgement has explained general 
legal concepts, such as the nature of quasi-contract or restitution and its 
relation to contract or tort (matters discussed by Professor Winfield in 
his writings), the true basis of the rules as to mistake and frustration in 
the law of contracts, and so forth. It is said by the critics that a man in 
planning his conduct either in action or in litigation, has to be guided by 
the effect of a mass of precedents. He may, if lucky, find one which pre- 
cisely fits his casé. But if he is not so fortunate he may have to wait until 
the very end of the chapter to know if he is right or not. It is then too 
late to retrace his steps and all he can do is to bear his fate and foot the 
bill and join with Bentham in regretting the incognoscibility of the law. 
Then, if critics take a wider view they point to the enormous waste of time 
and money involved in developing a larger rule of law, as illustrated for 
instance by the sequence of cases in the house of lords, the Mogul Case,"° 
Allen v. Flood, Quinn v. Leathem," Sorrell v. Smith,** Thorne v. Motor 
Union.** The report of Allen v. Flood in the house of lords alone occupied 
181 pages, to say nothing of all the reports in the other courts of that case, 
and similarly of all the others and other cases on the same questions. But 
after all, the critics say, of these decisions spread out over so many years, is 
the final result so clear? Is the rule so precise or does it leave various loose 
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ends, some of which were indicated by Lord Sumner in Sorrell v. Smith, 
which may perplex the practical man in his future conduct? 

The critics will go on much longer with their objections, but I shall not 
here follow them farther. There is much truth in what they say, though 
they exaggerate the difficulties and defects of our legal system. Our law, 
like our constitution, has grown. It has not been constructed on one plan 
by a single great designing mind. I have already pointed to the conclusive 
proof of its substantial merit and of its general suitability to our national 
character. 

But the critics will say that better is the enemy of good and that Eng- 
lish law might be improved by the simple method of codification. The 
method of single precedents supplemented by a certain amount of judicial 
synthesis and explanation, and clarified by the more thorough-going 
analysis and synthesis brought to bear upon it by academic legal scholars 
and thinkers (as, for instance, Sir Frederick Pollock), belongs, it is said, 
to the evolutionary stage of the system. It is said that the time is now due 
and overdue for England to do that which Maitland referred to in the ad- 
dress delivered in 1906, which I have already quoted. The German, he 
said, “has codified the greater part and the most important part of his law; 
he has set his legal house in order; he has swept away the rubbish into the 
dust-bin ; he has striven to make his legal system rational, coherent, modern, 
worthy of his country and our century.” These are eloquent words, 
expressing a high ideal. What has happened in these days to the German 
Civil Code I do not know nor does it matter for my present purpose. Later 
on in the address Maitland says: “One of the primary functions of a legis- 
lature is, I conceive, to sweep into the dust-bin the rubbish that inevitably 
accumulates in the course of legal history. We cannot, I fear, affirm that 
Parliament adequately performs this scavenger’s task; and, from the very 
nature of the case, it cannot be performed by the judges. Much they can 
do in the way of accommodating old law to new wants; but they never can 
say that the old rule is rubbish and must go to the dust-bin.” Maitland 
states an ideal of passing all the stuff of a law through modern minds, 
debating, criticizing it and endeavouring to present it as a single coherent 
homogeneous whole. He asks “Could anything of the same sort be said 
of us? Are we facing modern times with modern ideas, modern machinery, 
modern weapons? I wish that I could think so.” I should venture to 
re-echo that wish. The United States in their own way, by the series of 
Restatements of different branches of the law drawn up by the American 
Institute of Law have done something of the sort. Whatever detailed 
criticisms may be made, these Restatements are mavellous pieces of work, 
seeking perhaps rather to state the law as it is than to go to the full extent 
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of Maitland’s ideal. But their Illustrations and Explanations go a long 
way. They do not, however, form strictly a code because they have not 
legislative force ; their operation is rather persuasive, than coercive. But 
they may be just as effective, if, as I am told, judges in practice with 
general assent follow them as true statements of law. We are too much 
wedded to coercive law, precedent, or statute, to be content with rules of 
law which derive their power from their excellence. In the future we may 
change this, or we may apply to the whole body of our law the process 
which Maitland pictures. The material to work upon is provided by our 
case-law and by such partial codes as we now possess. Thus commercial 
law, elaborated by trial and error under the leadership of Mansfield and his 
successors, has been codified in its more important branches. Why should 
not the same be done with contract, tort, quasi-contract, agency, and so 
forth? In the rules of court scheduled to the Procedure Act of 1852, and 
to the Judicature Acts of 1873, we have a further instance of codification 
supplemented in the Judicature Act by the establishment of a statutory 
standing committee (the rules committee) to revise the rules from time to 
time, with a provision that, subject always to parliament, these revisions 
are to have legal effect. But let it be noted that Maitland’s process of 
codification would not be merely restating the law as it is accepted, but 
revising, recasting it, passing it through modern minds, adapting it to 
modern needs and ideas, and providing machinery for periodical revision. 
But I must stop; such ideals are alien to modern current law. We are in 
the midst of a war, and after the war urgent problems enough will call for 
immediate solution. But the future is long. The man who plants an acorn 
knows he will never see the full-grown oak. But he plants it all the same. 

But I must still deal with one problem—whether there is any real 
justification for the strict theory of precedents, whether it would matter 
in any useful sense if the court of appeal or the house of lords could review 
their own judgements. At present a decision of the court of appeal is 
generally treated as binding upon it until it is reversed by the house of 
lords, a decision of the house of lords is in law binding upon it until it has 
been abrogated by the legislature. Why should not these courts, each in 
its own sphere, have the same power of reviewing their own decisions as 
the supreme court of the United States, that august tribunal, or our own 
judicial committee of the privy council? Of course, the court of appeal 
would be bound by a decision of the house of lords; that follows from 
the constitution of the courts. 

There need be no fear that the whole system of precedents would be 
destroyed if this change were so made. The instinct of inertia is as potent 


3 





276 Tue University or Toronto Law JouRNAL 


in judges as in other people. Judges would not be less anxious to find 
and follow precedents than ordinary folk are. Precedents are what they 
are because men faced with a problem ask “Have we not had this before 
or something like it?” In addition, the respect for precedents is not only 
natural and intelligible, but is deep-rooted in the English legal tradition 
once the facts are established and the true precedent chosen. The 
precedent gives the court a solution, ready made, so far as it goes. It 
carries the court so far on its ascent to the goal, up to the stage from 
which the court must make its own way. No court will be anxious to 
repudiate a precedent. It will do so only if it is completely satisfied that 
the precedent is erroneous. If the court is so satisfied, it is a humiliation 
which ought not to be put upon it to reproduce and perpetuate the error. 
I have taken part in various decisions where my colleagues and myself were 
satisfied that the precedent was erroneous and at times have said so. It 
is not edifying thus to exercise one’s judicial functions, but such is the 
law. Such cases are very few indeed. But even the final court of appeal 
is not infallible and I cannot see that its value would be depreciated if in 
proper cases it were enabled to say that it had made an error and were 
empowered to correct it in the next case. Precedents would still be 
precedents, though not coercive but merely persuasive. If that were so, 
it may further be noted that there could not be the same urgency to carry 
to extremes the process of distinguishing from the then present case 
erroneous precedents. I have heard conveyancers boast that their ingenuity 
was equal to evading any conveyancing rule and I have heard distinguished 
judges boasting of the potency of the weapon of drawing distinctions. But 
it would be more dignified in the judge if he were able to say, with all 
respect and after anxious deliberation, that it was not safe to follow the 
earlier case. As to Lord Campbell’s constitutional argument, I shall only 
say that I feel that it is at best artificial and at worst doubtful. As to Lord 
Halsbury’s quite different justification, I feel that there is greater public 
inconvenience in perpetuating an erroneous judicial opinion, than the 
inconvenience to the court of having a question, disposed of in an earlier 
case, re-opened. As to the argument that the certainty of the law will be 
destroyed, I can only repeat that the quantum of certainty is in any event 
only relative, and that not much practical difference in that respect would 
follow from relaxing the stringent view as to the absolutely binding effect 
of precedent. What I have said earlier in this article relieves me from 
developing these aspects. I should prefer, if it were competent, Lord St. 
Leonards’ opinion that every court should have an inherent power to cor- 
rect its own errors. 
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But here again my mentor reminds me that war time is not the time for 
changes not demanded by the war. One effect of war and the damage and 
destruction by enemy action of law libraries has been to reduce the number 
of authorities quoted in arguments in court. Professor Goodhart has 
assured me that this will conduce to the improvement of the law. Our 
mistress, the common law, may after all draw some advantage from the 
war. 


WRIGHT 





THE UNBORN CHILD 


SOME years ago the position of the unborn child in the English law 
of tort attracted my attention and it is chiefly in connexion with 
that branch of the law that I wish to discuss the topic. But, as almost 
invariably happens in legal research, I soon found that there were other 
aspects of the subject which at least deserved passing notice and at most 
might be useful for analogy with or distinction from the aspect in tort. 
It is the old tale of going out to catch a whale and landing several other 
fish in the process. The three other branches of law with which I made 
contact were the law of property, criminal law and the law of contract. 
I shall touch upon these, but have no intention of investigating them in 
detail. There are plenty of books which cover the topics in property 
law and criminal law respectively. In the law of contract there is a 
significant blank. The order of discussion in this article will be: 


I. The law of property. III. The law of contract. 
II. Criminal law. IV. The law of tort.! 


11 am much indebted to my learned friend Dr. K. Lipstein for the teferences to 
continental law, and to my learned friend Dr. Glanville Williams for the following 
references to some of the periodical literature, some of which is unfortunately not 
available in any of the leading English law libraries: A. B. Frey in 12 St. Louis Law 
Review (1927), at pp. 85-95; 83 Solicitors’ Journal (1939), at p. 185 (prenatal injury); 
S. B. Atkinson in 20 Law Quarterly Review (1904), at pp. 134-159 (life, birth and live- 
birth) ; 30 American Law Notes (1927), at pp. 183-184 (Stanford v. St. Louts-San Francisco 
Ry. Co., 214 Ala. 611); R. Straub in 33 American Law Notes (1930), at pp. 205-210 
(right of action for prenatal injury); 9 Riv. di diritto privato (1939), at p. 76 (viability 
of infant at time of injury); 31 Columbia Law Review (1931), at pp. 710-711 (procedural 
status of unborn infant); W. H. Anderson in 14 Tennessee Law Review (1936), at pp. 151- 
162 (rights of action of unborn child); G. W. Andrews, Jr. in 2 Alabama Law Journal 
(1927), at pp. 259-261 (Stanford's Case, supra); 1 Alberta Law Quarterly Review (1935), 
at pp. 166-167 (Leveille’s Case; see discussion passim in this article); 33 Michigan 
Law Review, at p. 414 (law of property); the discussions of Magnolia Coca Cola Bottling 
Co. v. Jordan, (Tex) 47 S.W. (2nd), 901, in 46 Harvard Law Review (1932), at pp. 
344-345, 27 Illinois Law Review (1932), at pp. 461-462, 20 Minnesota Law Review 
(1936), at pp. 321-322; 11 Texas Law Review (1933), at pp. 396-397; comments on 
Villar v. Gilbey, [1907] A.C. 139, in 23 Law Quarterly Review (1907), at p. 254; 24 Law 
Quarterly Review (1908), at p. 2; discussion of Elliot v. Joicey, [1935] A.C. 209, in 13 
Canadian Bar Review (1935), at pp. 594-601; 9 Australian Law Journal (1935), at p. 294. 
Mr. J. V. Barry’s article, ‘‘The Child en Ventre sa Mére,” in 14 Australian Law 
Journal (1941), at pp. 351-357, came to hand in May, 1941, a week after this article 
had been sent to Canada. As I shall receive no proofs of my article, owing to the war, 
I can give no more than a bare reference to Mr. Barry’s article here. It does not alter 
such conclusions as I have put forward. 
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THE UNsBoRN CHILD 


I. THE LAw oF PROPERTY 


There is a fiction that a child en ventre sa mére is a person in being for 
the purpose of (1) acquisition of property by the child itself, or (2) being 
a life chosen to form part of the period in the rule against perpetuities.* 
The principle is well settled now, although the older authorities show 
some disagreement.* In (1), the basis of the rule is not that in a gift to 
“children” the natural or ordinary meaning of ‘‘children’’ is such as to 
include a posthumous child, but that an artificial sense must be given to 
the word, because “the potential existence of such a child places it plainly 
within the reason and motive of the gift’; this is, of course, assuming 
that the donor has not expressed or implied in the document an intention 
to confine the gift to children living at the date at which the gift takes 
effect. To put the matter in another way, if the donor had thought 
about it at all, he would almost certainly have said that he wished to 
include his posthumous children among the beneficiaries. There is no 
fiction as to his intention, but the law can give effect to that intention 
only by the fiction that the child en ventre sa mére is actually born, 
provided it is in fact subsequently born alive. 

The fiction is applicable in (1) only if it is for the benefit of the child, 
not where it may be detrimental to him.' But in (2), i.e., in connexion 
with the perpetuity rule, the fiction holds whether it be for the advantage 
of the unborn child or not. Even with respect to the benefit in (1), it 
must be for the child’s direct benefit; e.g., if there be a gift to X for life, 
with a limitation over to X absolutely if X leave issue, but, if he leave 
none, then to Y, and if X die leaving a child en ventre sa mére, the property 
will go to Y; for the gift conferred no direct benefit on X’s child unborn 
at X’s death. Such was the decision of the house of lords in Elliot v. 
Joicey,’ and it evoked a considerable amount of adverse criticism.* 

*25 Halsbury'’s Laws of England (Hailsham ed., 1937), at p. 88, and authorities there 
cited. 

'See Viner’s Abridgment (2 ed., 1792), vol. IX, at pp. 403-404 (Title ‘Enfant (H.8) 
En Ventre Sa Mére’’); Cruise, Digest (2 ed., 1818), vol. VI, index, 178 (‘‘Infant in ventre 
matris’’); note that the reference to ‘‘may be a devisee”’ is wrongly given as ‘‘VI, 16’’; 
it should be ‘‘VI, 19.’’ Many authorities are cited in the arguments and judgements in 
Doe d. Lancashire v. Lancashire, (1792) 5 T.R. 49. 

‘Leach V-C., in Trower v. Butts, (1823) 1S. & St. 181, at p. 184; cited with approval 
by Lord Russell of Killowen in Elliot v. Joicey, [1935] A.C. 209, at p. 218. 

'Blasson v. Blasson, (1864) 2 De G. J. & S. 665; approved in Villar v. Gilbey, [1907] 
A.C. 139, and Elliot v. Joicey, supra. 

*Re Wilmer's Trusts, [1903] 2 Ch. 411. 

7[1935] A.C. 209. 


852 Law Quarterly Review (1936), at pp. 1-3; 13 Canadian Bar Review (1935), at 
pp. 594-601; 9 Australian Law Journal (1935), at p. 294. 
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II. Crmunat Law 


Here the recognition of the unborn child appears in several offences. 
Since these crimes vary in gravity as well as in nature, different criteria 
have been adopted in them as to the meaning of ‘‘unborn.’’ We must 
consider separately (1) homicide, which in its various forms remains in 
all essential respects a common-law crime; (2) statutory offences. 


(1) Homicide 


Murder or manslaughter cannot be committed unless the killing is 
of a person “‘in being.’’ The phrase has received a good deal of judicial 
interpretation in modern times. In early times, he who procured 
abortion, by striking or poisoning the mother while she was pregnant, 
committed homicide, provided the foetus was formed and living in utero.° 
But in 1327 it was held otherwise. A man beat a woman while she was 
enceinte of two children. One was still-born, the other survived to be 
baptized, but died two days thereafter from the prenatal injury. This 
was held not to be felony.'’® Further, in 1348 it was decided that an 
indictment for killing a child em ventre sa mére was bad, because there 
was no baptismal name mentioned in the indictment and also because 
it was hard to know in such a case whether it was the accused who 
caused the death." Staunford, in following this in his Plees del Coron 
(first published in 1557), considered the first reason baseless, but his 
approval of the second reason is interesting in that it anticipates the 
toughest knot in cases of this type in both criminal law and the law of 
tort. This difficulty as to evidence connecting the injury with the 
death did not trouble Coke, who stated the law thus: “If a woman be 
quick with childe, and by potion or otherwise killeth it in her wombe; 
or if a man beat her, whereby the childe dieth in her body, and she is 
delivered of a dead childe, this a great misprision, and no murder: 
but if the childe be born alive, and dieth of the potion, battery, or other 
cause, this is murder: for in law it is accounted a reasonable creature, 
in rerum natura, when it is born alive.” Coke added that the case of 
1327" ‘“‘was never holden for law.’ 

By Coke’s time, therefore, the common law, as he stated it, stood 
thus: 

(i) Killing a child in the womb was a crime, but it was a misde- 
meanour (‘‘misprision’’), not a felony. 


*Fleta, bk. I, c. 23, s. 10, reproducing and clarifying a vague and obscure passage 
in Bracton (ed. Woodbine, 1922), f. 121. 

VY. B. Mich. 1 Ed. III, f. 23, pl. 18; 3 Lib. Ass., pl. 2. 

" Fitsherbert’s Abridgment, tit. Corone, at p. 263, citing Mich. 22 Ed. III without 
further details. BBk. I, c. 13. “Supra. 43 Inst. 50. 
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(ii) If the child were born alive and afterwards died of the prenatal 
injury, it was murder. 

We must develop these two propositions separately. 

(i) Later writers accepted Coke’s view."* It must be subdivided into 
two distinct rules: (a) Killing a child in the womb is not murder. But 
that raises the question, ‘“When does the child cease to be en ventre sa 
mére?” The older writers are of no assistance on this point, but several 
nineteenth and twentieth century cases supply an answer to it. The 
child is not in being so as to make killing of it homicide unless it “‘is 
carrying on its being without the help of the mother’s circulation.” 
This test was adopted by Wright J., in Rex v. Pritchard (1901),* and 
it had been recognized between 60 and 70 years earlier in other decisions.” 
It makes irrelevant the question whether the child had breathed or not. 
For, on the one hand, “‘its having breathed is not sufficiently life to make 
killing of the child murder,’’'* and, on the other hand, it does not follow 
that the child is not born alive because it has not breathed; it is enough 
that it had a separate circulation.’* This separate circulation is possible 
although the umbilical cord has not been severed.*® (b) Killing a child 
in the womb is a crime, although it is not homicide. Here statutes have, 
for a long time, made it needless to rely on the common law. The one 
now in force is the Offences against the Person Act, 1861,”" to which 
we shall refer under ‘‘(2) Statutory offences,’’ post. 

(ii) As to this, writers subsequent to Coke accepted with some 
hesitation his opinion that, if the child were alive and afterwards died 
of the prenatal injury, it was homicide.” Later decisions confirmed this 
as law and they throw some light on the problem, which was not discussed 
in detail by any of the older writers, “When is a child born for this 
purpose ?”’ 

“Hale, Historia Placitorum Coronae (ed. 1778), vol. I, at p. 433; Hawkins, Pleas of 
the Crown (6 ed., 1777), vol. I, at p. 121; Blackstone, Commentaries, vol. IV, at p. 198; 
East, Pleas of the Crown (1803), vol. I, at pp. 227-228; Chitty, Criminal Law, (2 ed., 
1826), vol. III, at p. 800, where the third count in an indictment is, in effect, for pro- 
curing abortion. 

17 T.L.R. 310. 

Rex v. Enoch, (1833) 5 C. & P. 539; Regina v. Wright, (1841) 9 C. & P. 754. 

18Rex v. Enoch, supra. So, too, Rex v. Poulton, (1832) 5 C. & P. 329, and Regina v. 
Sellis, (1837) 7 C. & P. 850. Brett J.’s direction in Regina v. Handley, (1875) 13 Cox 79, 
at p. 81, implies that separate breathing of the child is enough; but this cannot now be 
regarded as law. 

Rex v. Brain, (1834) 6 C. & P. 350. 

Regina v. Trilloe, (1842) 2 Moody C.C. 260; Regina v. Reeves, (1839) 9 C. & P. 25. 
Parke B. had left this point open in Rex v. Crutchley, (1833) 7 C. & P. 814. 

24 & 25 Vict., c. 100, ss. 58, 59. 

"See the authorities cited in n. 15, ante. 
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In Rex v. Senior (1832), the head of the child had extruded from its 
mother’s womb, and the surgeon in charge of the delivery was so grossly 
incompetent that he crushed the skull of the child so that it died im- 
mediately after birth. The surgeon was convicted of manslaughter and 
the conviction was unanimously upheld. In Regina v. West (1848), 
the jury were directed that if, as a result of an attempt to procure 
abortion, the child were born prematurely so as to be much less capable 
of living, and if in fact it dies in consequence of this earlier exposure 
to the world, this would be murder. The jury were evidently not satis- 
fied that this consequence was established, for their verdict was “‘Not 
guilty.” 

It will be noticed that in Rex v. Senior the child had no circulation 
independent of that of its mother at the date of the injury to it. The 
case is, however, quite consistent with the test fixed in Rex v. Pritchard™ 
that the child must have a separate circulation before it is possible to 
commit homicide of it. In Rex v. Senior it was necessary to prove 
three things: (a) The prenatal injury; that was established by the crush- 
ing of the skull. (5) Birth of the child. (c) Death after birth, in conse- 
quence of the prenatal injury. Both (6) and (c) were proved. Thus in 
cases of the type of Rex v. Senior, there is always a period of time between 
the injury and the resulting death, and during that period the child must 
have been born alive. Nor has it been born alive unless it has had a 
separate circulation. But in cases of the type of Rex v. Pritchard, death 
is always inflicted uno ictu and the problem is whether that ictus was 
inflicted before birth or after birth. If it were before birth (i.e., before 
the child had a separate circulation), then infliction of death was not 
homicide; if after birth, then it was homicide.” 


(2) Statutory offences 
These include: 


(i) Procuring abortion. Older statutes dealt with this and the law is 
now in the Offences against the Person Act, 1861,2”7 which makes it a 
felony punishable with penal servitude for life. No decision appears to 
have been recorded which raised the question whether the child had been 
born or not. 

(ii) Concealment of birth, Where a mother was suspected of killing 
her illegitimate child, it was realized long ago that the nature of the act 
would make it difficult to prove whether the child were killed before or 
after birth and therefore to establish that it had been murdered. In 


%%] Moody C.C. 346. 42 C. & K. 784, at p. 788. * Supra. 


*See the authorities cited in n. 15, and also Rex v. Izod, (1904) 20 Cox 690. 
2724 & 25 Vict., c. 100, ss. 58, 59. 
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1623, a statute met this by creating the crime of concealment of birth; 
it was punishable with death.2* The present law is in the Offences 
against the Person Act, 1861, s. 60. If a woman is delivered of a child, 
whether legitimate or illegitimate, any one who, by a secret disposition 
of its dead body, whether the child died before, at or after birth, en- 
deavours to conceal its birth, is guilty of a misdemeanour punishable 
with two years imprisonment. The only cases on the interpretation of 
the various statutes, which are relevant to this study, are concerned 
with the question whether the child had begun life at all en venire sa mere, 
i.e., whether it were “at that stage of maturity at the time of birth that 
it might have been a living child,” for unless it had reached that stage, 
the offence cannot be committed; and Erle J. told the jury in the case 
from which this passage is.quoted—Regina v. Berriman (1854)**—that, 
although no specific limit could be assigned to the period when the chance 
of life begins, yet it might perhaps be safely assumed that, under seven 
months from conception, the child will not be born alive. In 1864, 
Martin B. directed the jury that a foetus the length of a man’s finger, 
which had been produced in the fourth or fifth month of pregnancy was 
a “child” for this purpose, but added that he would reserve the point for 
the court for crown cases reserved in the event of conviction. The 
verdict, however, was ‘Not guilty.’*® But two years later Smith J. 
left it to the jury to say whether the offspring had so far matured as to 
have become a child.” 

(iii) Infanticide. By the Infanticide Act, 1922, where a woman 
wilfully causes the death of her newly-born child, but has not at that 
moment fully recovered from the effect of giving birth to such child 
and by reason thereof the balance of her mind is disturbed, the offence 
may be dealt with as if she had committed manslaughter. There are 
decisions on the statute explanatory of ‘“newly-born,”™ but none on 
whether there had been birth at all. 

(iv) Child destruction. This felony, punishable with penal servitude 
for life, was created by the Infant Life Preservation Act, 1929.% The 
offence is committed by any person who, with intent to destroy the life 
of a child capable of being born alive, by any wilful act causes the child 
to die before it has an existence independent of its mother. For the 
purposes of the Act, evidence that a woman had at any material time 
been pregnant for a period of 28 weeks or more shall be proof that she 
was at that time pregnant of a child capable of being born alive. Here, 

#21 Jac. I, c. 27. 6 Cox 388, at p. 390. 

Regina v. Colmer, (1864) 9 Cox 506. 

“Regina v. Hewitt, (1866) 4 F. & F. 1101. 212 & 13 Geo. V, c. 18. 

%F.g., Rex v. O'Donoghue, (1928) 97 L.J.K.B. 303. 419 & 20 Geo. V, c. 34. 
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again, there is no reported decision on the Act which concerns us. The 
same remark applies to criminal statutes relating to neglect and ill- 
treatment of children,* and to the requirement of the law that notification 
of birth is compulsory, whether the child is born dead or alive. 

Further information on the legal answer to ‘“‘What constitutes birth?” 
will be found in Mr. S. B. Atkinson’s article on ‘Life, Birth and Live- 
Birth” ;*7 and, on the medical answer, in Taylor’s Medical Jurisprudence.** 
Physiology supplies no one complete test and the law can scarcely be 
blamed for taking its own line (as in Rex v. Pritchard)** and selecting one 
definite fact as conclusive evidence of birth. 

Bearing in mind that our chief object is to consider liability in tort 
for prenatal injuries and that we have investigated English criminal law 
only to see what help it can give us by way of comparison, the result 
is this: Criminal law has shown steady progress in its efforts to protect 
the unborn child and it includes several offences against such a child. 
It has encountered considerable trouble in determining whether a child 
is or is not born. Among the offences is prenatal injury to a child which, 
after it is born, is the cause of its death. This is homicide. In Rex v. 
Senior,“° the evidence of the prenatal injury and the consequent death 
was clear. But no case of this kind seems to have been reported in 
which there was a debate whether the causal connexion between injury 
and death could be proved. This, as we shall see, is the crux of the matter 
in one branch of the law of tort as well as in the law of homicide. 


III. THe Law or ConTRACT 


I can think of no case in which contract is possible on the part of an 
unborn child. Suppose that a fund of money will become his on birth, 
that his mother is authorized to defray his layette and the expenses of 
her confinement out of that fund and that she orders cradle and garments 
for the baby before its birth and employs a surgeon to attend her during 
her confinement. Can it be said that she is contracting as agent for 
the unborn child? Ithinknot. What has really happened is that the 
money of the child is impressed with a trust or liability in favour of its 
mother to the extent of what she is authorized to expend on its behalf. 
The contracts which she makes are made on her own account, though 
the source from which she meets those contractual liabilities is the child’s 
fund. Moreover, it seems wrong to postulate agency in a case where the 

*Russell on Crime (9 ed., 1936), vol. I, at pp. 595 ff. 

*Public Health Act, 1936 (26 Geo. V & 1 Ed. VIII, c. 49), s. 203, s.s. 7. 

720 Law Quarterly Review (1904), at pp. 134-159. 


#8(9 ed., 1934), vol. II, pp. 173-215. #9(1901) 17 T.L.R. 310; supra. 
(1832) 1 Moody C.C. 346; supra. 
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principal has no opportunity of choosing whether he will or will not 
be principal, or of ratifying within any reasonable period what the agent 
has done on his behalf. True, the lunatic or minor has no such choice 
and for centuries the law has recognized their need for agents." But the 
circumstances must be such that the lunatic or minor would have been 
bound if he himself had made the contract. With the unborn child 
the difficulty is whether he could have made the contract. He may 
have been a monster and not a child at all, or there may have been more 
than one of him or her. Suppose triplets are born, how can you be sure 
that they would all have made the same contract? The contract might 
have suited one, but not the other two. 


IV. Tue Law or Tort 


So far as English law goes, we have no direct decision whether an 
action in tort is maintainable for prenatal injuries. 

Under the Fatal Accidents Act, 1846,” it has been held that a child 
en ventre sa mére is considered as born for the purpose of sharing in the 
damages awarded for the death of the father caused by the wrongful 
conduct of the defendant; but until the child is born its claim cannot 
be preferred. So, too, under the Workmen’s Compensation Acts,“ 
a child en ventre sa mére has been held to be a “‘dependant”’ of its deceased 
father in respect of compensation claimed for his death.“ But in these 
decisions there was no question of a tort having been committed against 


“\Bowstead, Agency (9 ed., 1938), at pp. 4-5. “9 & 10 Vict., c. 93. 

“8The George and Richard, (1871) L.R. 3 Ad. & E. 466. To the like effect is a de- 
cision of the Victorian supreme court: Manns v. Carlon, (1940) V.L.R. 280; 26 A.L.R. 
184. A learned friend has suggested to me that the Fatal Accidents Act creates a 
right of action in tort in favour of the unborn child itself. The Act itself certainly does 
not do so. There are dicta in the decisions interpreting the Act that it creates a new 
cause of action and in Nunan v. Southern Railway, [1924] 1 K.B. 223, at pp. 227, 229, 
all three lords justices in the court of appeal said that the dependants of the deceased 
have a new and distinct action (i.e., distinct from that which deceased would have had). 
But this went farther than anything said in earlier decisions, nor is it consistent with the 
undoubted law (admitted in the same decision) that if the action by the deceased would 
have been barred, supposing that he had survived to sue it, by the statute of limitations 
or by his own contributory negligence, then there is no action under the Fatal Accidents 
Act. In view of this uncertainty as to the exact sense in which the action is distinct 
from that which the deceased could have maintained, and much more in view of the 
fact that Phillimore J. in The George and Richard expressly said that it was the deceased's 
representative who acquired the new right of action, it would be unsafe to infer that it 
is the unborn child who acquires it. 

“The principal Act is now 15 & 16 Geo. V (1925), c. 84. 

“Williams v. Ocean Coal Co., Lid., [1907] 2 K.B. 422. In Orrell Colliery Co. v. 
Schofield, [1909] A.C. 433, this was extended to posthumous illegitimate children; so, 
too, Harris v. Powell Duffryn Steam Coal Co., Lid., [1915] W.C. & Ins. Rep. 527. 
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the child itself. The child was simply one of a group of persons desig- 
nated by the legislature as entitled to share in damages awarded for 
a wrong done to the father. 

In Dulieu v. White,“ the facts were as follow. The plaintiff was the 
wife of a publican and was pregnant. She was behind the bar in her 
husband’s public-house. The defendants’ servant negligently drove a 
van into the public-house. The plaintiff consequently sustained a 
severe shock and was so ill that her child was prematurely born; it was 
also born an idiot. The plaintiff sued for the injury to herself, and the 
defendants pleaded that the statement of claim disclosed no cause of 
action, as it was founded upon nervous shock. The court (Kennedy 
and Phillimore JJ.) held that the defence was bad. As to the child, 
counsel for the plaintiff said, “I do not allege the injury to the unborn 
child as a cause of action, but merely in aggravation of damages.’’*? 
Neither of the learned judges made any reference to this a$pect of the 
case; but it must be remembered that the case was presented to them 
purely as a preliminary point of law—whether nervous shock would 
sustain an action at all—and there was thus no reason why they should 
have considered the injury to the child. 

In 1939, a case occurred at Liverpool assizes, which is noted in 83 
Solicitors’ Journal 185, but is not further or elsewhere reported. By the 
negligence of the defendants a ladder fell upon Mrs. D, the plaintiff, 
while she was walking in the street. She was pregnant at the time and 
as a result of the accident the child was born next day and lived only 
one day. The defendants settled the action by paying £100 into court, 
which was accepted by the plaintiff and her husband as administrators 
of the child. The claim must therefore have been under the Law 
Reform (Miscellaneous Provisions) Act, 1934,* which provides that all 
causes of action subsisting against or vested in any person on his death 
shall survive against or, as the case may be, for the benefit of his estate. 
The judge approved the settlement, which thus obviated the hearing 
of the action; and it is evident from a remark which he made that he 
considered the point as to prenatal injury would have given him some 
trouble. The learned annotator of the case adverts to the difficulty 
of keeping an action, if one were allowed, in suspended animation until 
the child were born, but he adds that much the same difficulty might 
arise with regard to torts actionable only on proof of special damage. 
Yet there is no doubt that this difficulty would not bar actions with 
respect to them. 

In some older property cases there are broad general statements 


[1901] 2 K.B. 669, at p. 671; in some respects the report in 85 L.T.R. 126 is better. 
85 L.T.R. 126, at p. 127. 24 & 25 Geo. V, c. 41. 
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like the following. In Doe d. Lancashire v. Lancashire, Grose J. said: 
“IT know of no argument, founded on law and natural justice, in favour 
of the child who is born during his father’s lifetime, that does not equally 
extend to a posthumous child.’ In Doe d. Clarke v. Clarke, Buller J. 
approved the following statement: “It is now laid down as a fixed 
principle, that wherever such consideration would be for his benefit, 
a child en ventre sa mére shall be considered as absolutely born.’’®® 

But, quite apart from the fact that these dicta occur in property 
cases, they were wider than was needed for the decisions in them, 
and it would be unsafe to regard them as covering liability in tort, 
for in fact neither judge was putting his mind to a case of prenatal 
personal injury, although the idea of injury to the property of an unborn 
child may have been in their thoughts; that, however, is only speculation. 
Even more rash would it be to argue to liability in tort from similar 
generalizations based upon the civil law.™ 

That is the sum of what I can find in English law on the problem of 
tort. Let us turn to other British jurisdictions. In two of the British 
Dominions in which the common law prevails we have two decisions which 
are directly in point, one in Ireland and one in Canada. They are 
opposed to each other. Neither, of course, has more than persuasive 
authority in an English court. 

The Irish case is Walker v. Great Northern Railway of Ireland (1890). 
A child was born crippled and deformed after an accident to its mother 
while she was enceinte of it and was travelling on the defendants’ line. 
The accident was due to their negligence. The defendants were held 
not liable to the child. All four judges based their decision on the 
ground that the defendants owed no duty of care towards the child; 
not in contract, because there was none with respect to the child; not in 
tort, because the defendants, not knowing of the existence of the child, 
could not be said to have received it as a passenger.” O’Brien J. also 
put forward another reason, although he did not regard that as con- 
clusive. That was the difficulty of proof. It would be going too far 
to say that science ‘‘could trace a hare-lip to nervous shock, or a bunch 
of grapes on the face to fright.’’™ 

The Canadian case, Montreal Tramways v. Leveille,* is more im- 

9(1792) 5 T.R. 49, at p. 63. (1795) 2 H. Blackstone 399, at p. 401. 

"F.g., Lord Hardwicke L.C. in Wallis v. Hodson, (1740) 2 Atk. 114, at p. 118. 

#28 L.R. Ir. 69. 

530’Brien C.J. expressly guarded himself against saying that in no circumstances 
could such a duty exist, and he seemed to think (at p. 77) that an action for assault 
might have been maintained by the child in Rex v. Senior, (1832) 1 Moody C.C. 346, 


if it had survived. Johnson J. denied any true analogy between criminal law and the 
law of tort. At p. 81. [1933] 4 D.L.R. 337. 
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portant, first, because it is a decision of the supreme court of Canada; 
secondly, because it is more recent (1933). It was an appeal from Quebec 
and raised a question on the civil law prevailing in that province. The 
action was brought under article 1053 of the Quebec Civil Code. The 
common-law authorities were, however, discussed. X, who was seven 
months pregnant, was injured by the negligence of the M.T.’s servant 
while she was descending from a tram. Two months later, her child, 
J., was born with club feet. In an action on J.’s behalf, the jury awarded 
$5,500. Judgement was affirmed by a majority of the king’s bench 
(appeal side) and by four to one in the supreme court of Canada (Smith 
J. dissenting). 

In the supreme court, Lamont J. (with whom Rinfret and Crocket JJ. 
concurred), after reference to English and American authorities, said 
that it must be admitted that the great weight of judicial opinion in 
the common-law courts denied a right of action for prenatal injuries.*’ 
He then turned to the civil law. Article 345 of the Quebec Civil Code, 
which he regarded as practically embodying Roman law as set out in 
Digest, 1, 5, 7,5* provides that ‘“‘The curator to a child conceived but not 
yet born, is bound to act for such child whenever its interests require it; 
he has until its birth the administration of the property which is to 
belong to it, and afterwards he is bound to render an account of such 
administration.”” The learned judge then cited various passages from 
French law and English law as showing that the civil law regarded a 
child en ventre sa mére as ‘‘absolutely born, to all intents and purposes, 
for the child’s benefit” ;** and he quoted English dicta (not confined to 
the civil law) from Lancashire v. Lancashire and Clarke v. Clarke, which 
I have already cited. Adding to these Rex v. Senior, he held that this 
action, as it was for the child’s benefit, was maintainable; and that, 
though in some cases there is no analogy between crime and tort, yet 
in many cases they are different aspects of the same facts, and it was 
difficult to see why, if the law recognizes the separate existence of the 
unborn child sufficiently to punish the crime, it should not also recognize 
its separate existence for the purpose of redressing tort.® ‘“‘If a right of 
action be denied to the child it will be compelled, without any fault on 
its part, to go through life carrying the seal of another’s fault and bearing 

‘Every person capable of discerning right from wrong is responsible for the damage 
caused by his fau]t to another, whether by positive act, imprudence, neglect or want of 
skill.” $7[1933] 4 D.L.R. 337, at p. 340. 

"Oud in utero est, perinde ac si in rebus humanis esset custoditur, quotiens de com- 
modis ipsius partus quaeritur."’ The learned judge also cited Digest, 1, 5, 26: ‘‘Qui in 
utero sunt, in toto paene jure civili inielleguntur in rerum natura esse." 

5911933] 4 D.L.R. 337, at pp. 342-344. “Tbid., at p. 344. 
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a very heavy burden of infirmity and inconvenience without any com- 
pensation therefor.” 

Lamont J. had to deal with the most troublesome part of the case in 
considering whether the evidence established a causal connexion between 
the accident to the mother and the club feet of the child. Here there 
had been a direct conflict in the testimony of the medical witnesses called 
at the trial. Three of these, of whom the chief was Dr. Langevin, 
testified on behalf of the child that scientifically there was no explanation 
of the club feet other than the fall of her mother. Against these, six 
doctors supported the Montreal Tramway’s defence by stating that the 
cause of club feet is unknown. Lamont J. was of opinion that the law 
must decide on the balance of reasonable probabilities and that the cause 
of the child’s deformity was the fall of her mother. He regarded this 
as an “influence” from the evidence and not a mere “‘conjecture,” in the 
sense given to these words by Lord Macmillan in Jones v. Great Western 
Railway, whose exposition of the law Lamont J. accepted.™ 

Smith J., the dissenting judge, considered that the civil-law rule as 
to unborn children referred to their property rights only. With all 
respect to the learned judge, his treatment of this side of the case is not 
convincing; but he was on much firmer ground in refusing to regard the 
evidence of causation as satisfactory. After a severe scrutiny of Dr. 
Langevin’s evidence, he dismissed his theory as ‘‘a mere guess.’ [I 
have studied his analysis of this evidence and I venture to concur in 
his opinion. May I add that every one of the English medical men 
(several of them leaders in the profession) whom I have consulted took 
the view that there is no certain explanation of the cause of club feet? 
Smith J. freely admitted that a jury, in a case like this, must frame its 
verdict on the balance of evidence. In that respect there was no differ- 
ence between him and his brethren. But, with deference to the majority 
of the supreme court, the expert evidence on the child’s behalf reads 
much more like pure conjecture than reasonable inference. 

Next, let us consider American law. A summary of its attitude is 
contained in a note signed “C.A.W., Jr” in 13 Tulane Law Review (1939), 
at pp. 632-634. This note was provoked by a decision of the Illinois 
appellate court, Smith v. Luckhardt (1939). The plaintiff, a minor, 
sued the defendant physicians for injuries sustained before birth. They 
had wrongly diagnosed the pregnancy of the plaintiff's mother as a 
tumour of the uterus. They tried to destroy the supposed tumour by 
X-ray treatment. Consequently the plaintiff was born a cripple and 

"Tbid., at p. 345. 

(1930) 47 T.L.R. 39, at p. 45. Aine venerved i in 144 L.T.R. 194, at p. 202. 

*3(1933] 4 D.L.R. 337, at p. 350. “Jbid., at p. 316. %19 N.E. (2nd) 446. 
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feeble-minded. It was held that the defendants were not liable, for, 
unless a statute expressly allows such an action, a child, after it is born, 
may not sue for injuries inflicted before birth. The learned annotator 
then adverts to other American cases.“ He says that, without exception, 
they deny any such right of action at common law," and that the basis 
of these decisions is two different theories. 

(1) An unborn child has no existence apart from its mother. 

(2) Where the injury has been sustained in a public vehicle, the 
contractual relationship, if any, with the negligent controller of the 
vehicle is with the mother alone. 

The result of these two theories is that a person owes no duty to an 
unborn child, apart from a duty not to injure the mother.” 

There are, however, dicta (but no decisions) in some of the American 
jurisdictions which are to the contrary. They are based partly upon 
the analogy of the criminal law in cases of the type of Rex v. Senior, 
which we have considered, partly upon the analogy of the unborn 
child’s rights with respect to property. 

The American Restatement of the Law of Torts also denies the child 
a right of action in tort for prenatal injuries negligently committed to 
it, but in a caveat declines to express an opinion as to liability for harm 
inflicted on it intentionally or recklessly." The Restatements are not 
binding on any court, but they may be taken to represent the general 
trend of the most reputable decisions in the United States. 


Of other foreign systems, the Japanese allows such an.action.” In 


“The reports of many of them are unfortunately not accessible to me owing princi- 
pally to the dislocation caused by the war. 

*'Dietrich v. Northampton, (1884) 138 Mass. 14, 52 Am. Rep. 242; Allaire v. St. 
Luke's Hospital, (1904) 184 Ill. 359, 56 N.E. 638, 48 L.R.A. 225, 75 Am. St. Rep. 176; 
Drobner v. Peters, (1921) 231 N.Y. 220, 133 N.E. 567, 20 A.L.R. 1503; Newman v. 
Detroit, (1937) 281 Mich. 60, 274 N.W. 710. In Montreal Tramways v. Leveille, [1933] 
4 D.L.R. 337, at p. 340, Lamont J. said that the only case to the contrary cited to the 
court was Kine v. Zukerman, 4 Pa. Dist. Rep. 227. As to cases denying the right of 
action, Lamont J. referred to several of those cited in 13 Tulane Law Review (1939), 
at pp. 632-634, and added Gorman v. Budlong, (1901) 49 Atl. Rep. 704; Stanford v. St. 
Louis-San Francisco Railway Co., (1926) 108 So. Rep. 566. 

*8Dietrich’s Case (supra); but cf. Lipps v. Milwaukee Electric Railway Co., (1916) 
164 Wis. 272. 

** Nugent v. Brooklyn Heights Railroad, (1913) 154 App. Div. 667, 139 N.Y.S. 367. 
That was one of the reasons given in the Irish decision, Walker v. G.N.Ry. of Ireland, 
(1891) 28 L.R. Ir. 69. 

Drobner v. Peters, supra; note 67 Magnolia Coca &c. Co. v. Jordan, (1935) 124 
Tex. 347, 78 S.W. (2nd) 944, 97 A.L.R. 1513. The learned writer in 13 Tulane Law 
Review, at pp. 632-634, considers that the question is still an open one in Louisiana, the 
law of which follows the civil law and not the common law; so far there has been no 
litigation on this point. "Vol. IV (1939), §869. Civil Code, Art. 721. 
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French law, the general rule is that human personality begins only at 
birth. . Until then, the child has no life separate from that of its mother; 
it is, as the Romans said, pars viscerum matris. A qualification of this is 
that an unborn child is capable of acquiring rights from the moment of 
its conception. The French Code limits these to rights of succession 
and rights to gifts and legacies.% This ‘‘anticipatory personality’’ may 
also affect the acquisition of a new nationality, or the voluntary recog- 
nition of natural paternity or maternity, or rights of compensation where 
the father is injured by an accident in his work. But it applies only in 
the interest of the child.“ In German law the general rule is the same 
as that in French law; an unborn child is not a person and is incapable 
of rights until birth is complete. This is modified by the general principle 
of the civil law, ‘‘nasciturus pro jam nato habetur, quoties de commodis 
quaeritur’’; but the Biurgerliches Gesetzbuch narrows this to the inheritance 
of property, the appointment of a guardian of the unborn child’s future 
rights and the claim for “alimentation’’ against a person who kills the 
father or other guardian of the child.™ The result is that French law 
and German law refuse to allow a child a delictual remedy for injuries 
done to it before birth. On the other hand, Austrian law permits it,” 
and so does Swiss law.” 

We may wind up these references to other systems of law by noting 
the attitude of Roman law. It recognized the unborn child only for 
what may be styled purely patrimonial rights, especially rights of 
succession. Even that much recognition came late into the system, 
except with respect to postumi heredes. It is improbable that the medical 
science of that age recognized injuries to a child in the womb, though 
there were penalties for procuring abortion.” 

Conclusion. I can now sum up my suggestions with respect to the 
English law of tort. They are only personal and tentative, for, as I 
have shown, no one knows what the law is. 

I must consider separately three types of tort: 

(1) Injury to the person; 

"*Articles 725, 906. 

™Planiol, Droit Civil (1939), vol. I, §§366-367. Mazeaud, Responsabilité Civile 
(3 ed., 1939), vol. III, §2409. 

™Enneccerus, Kipp & Wolff, Lehrbuch des Biirgerlichen Rechts (1928), 1.1. §77. 

In commenting on the Austrian BGB., §22, Ehrenzweig says in System des 
Osterreichischen allgemeinen Privatrechts: ‘‘Das gilt nicht nur fir das Erbrecht, sondern 2.B. 
auch wenn ein Kind im Mutterleibe—etwa durch einen Eisenbahnunfall—verleist wird. 
Wenn es verstiimmelt, aber lebendig geboren wird, kann er Ersatsenspriiche erheben.” 

™ Auch unerlaubte Handlung gegeniiber dem nasciturus ist médglich.”’ Egger, 
Kommentar sum Schweiserischen Zivilgesetsbuch (1930), vol. I, at p. 292. 

"See Digest 50.16.2831; 1.5.26; 34.5.7; 5.4.3; 1.9.7; 26.5.20.pr. 


4 
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(2) Injury to property; 

(3) Injury to reputation. 

(1) Injury to the person. Two things must be sharply distinguished 
here: 

(i) The advisability of allowing such an action at all; 

(ii) The possibility of procuring adequate evidence of the causal con- 

nexion between the prenatal injury and the postnatal harm. 

As to (i), I can see no good reason why an action should not lie for 
prenatal injury which results in postnatal harm. Nothing that I have 
read in the law reports or other legal literature, English or foreign, on 
the topic has produced any convincing argument why it should not. 
The arguments which I venture to think unsound are the following. 

(a) There is no English decision in which such a claim has been 
made. But if that were a valid objection, the common law would now 
be what it was in the Plantagenet period. 

(b) An unborn child cannot contract. True, but what has that 
got to do with liability to it in tort? Here we have again the poisonous 
fallacy that, if A has broken a contract with B and the breach also 
injures C, C cannot sue A in tort because there is no contract between 
him and A. The house of lords gave that fallacy its coup de grace in 
Donoghue v. Stevenson” and the judicial committee of the privy council 
battened the earth upon its grave in Grant v. Australian Knitting Mills, 
Lid.*° 

(c) Criminal law recognizes the unborn child, but one cannot argue 
from criminal liability to civil liability. I quite agree that often one 
cannot do so, but I would also urge that frequently the same facts 
constitute a crime and a tort and that each crime must be separately 
considered in order to decide whether it is, or ought to be, a tort as well. 
Now, if A injures a child before birth so that it dies after birth, that may 
be homicide. Why, then, should it not be a tort on A’s part? What 
difference is there in the child’s grievance if it were killed by a blow 
administered before it was born or by one given after it was born, 
assuming in each case that it was born alive before it expired? In the 
second case an action would be maintainable on behalf of its estate under 
the Law Reform (Miscellaneous Provisions) Act, 1934." Surely the 
same ought to apply to the first case. Apart from possible difficulties 
of evidence, which are discussed under (ii) below, the only distinction 
between the two cases is that death supervenes immediately after the 
blow in the second case and after a period of time in the first. And this 

79(1932] A.C. 562. 


(1936) A.C. 85. The whole law on this is discussed in Winfield, Text-Book of Tort 
(1937), §163. 8124 & 25 Geo. V, c. 41. 
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distinction disappears completely if, in the second case, the child lingered 
for some months after the blow was given. 

(d) The law of property recognizes the unborn child, but one cannot 
argue from that to recognition of it in the law of tort. To that I reply, 
first, where the tort is to property, the proposition seems to be unsound; 
secondly, that where the tort is not to property, the proposition, whether 
sound or unsound, has no force if one does not attempt to use the law 
of property as a parallel. And I think that the claim in tort can be 
supported without necessarily resting the whole weight of it on an 
analogy from property law. I have no intention of praying in aid that 
branch of the law in this connexion except to urge that, where the tort 
is one to the person, the case for allowing a right of action is a stronger 
one than for permitting a right of succession to property. It would 
seem odd if the law were to say to a child, ‘“You can acquire property 
before you are born, but you cannot acquire a right to compensation 
for personal injuries to you before birth.”” English law, like several 
other systems, concedes the general proposition that the unborn child 
is reckoned as a legal person where it is for his benefit that he should be 
thus regarded. To limit this proposition to property rights is to rate 
property higher in the scale of legal values than life and limb. 

Setting aside any analogies from other parts of the law, the chief 
argument in favour of allowing a right of action for personal torts is 
the injustice of denying it. That was strongly put by Lamont J. in 
the passage already cited from Montreal Tramways v. Leveille, and 1 
would respectfully agree with it. 

(ii) As to the possibility of getting reliable evidence to support the 
claim, it seems to me to depend on the nature of the injury whether that 
requisite can be fulfilled. Where the injury is of the kind in Rex v. 
Senior, there is no difficulty in criminal law and there would be none in 
the law of tort. In that case satisfactory evidence actually was produced 
to show that the crushing of the child’s skull before birth was the cause 
of its death after birth. But where the injury occurred some time before 
accouchement took place, as in Montreal Tramways v. Leveille, the matter 
is doubtful. As I have indicated, such members of the medical pro- 
fession as I have sounded on the question were of opinion that in general 
no one can positively and truthfully assert in such a case that there is a 
pathological connexion between the prenatal injury and the postnatal 
affliction. Some of them qualified this by saying that there is no doubt 
that a child born prematurely as the result of an accident is likely to be 
more subject to infantile mortality and ailments than a child normally 
born.** Such are the views of the doctors so far as I know them. 


"=Cf. Regina v. West, (1848) 2 C. & K. 784. 
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But we know from Leveille’s Case that at any rate in Quebec there are 
some doctors who hold an opposite view. We know also that where 
experts give conflicting evidence, the jury, or the judge sitting without 
a jury, must decide which side is to be believed. If courts were to 
wait until expert witnesses in any profession could agree, expert evidence 
would be largely useless. Hence, it is the weight of evidence that must 
guide the courts. In the Leveille Case it is submitted, pace the majority 
of the supreme court, that it was against the plaintiff's claim and that 
on this point the dissenting judgment of Smith J. is preferable to that 
of the majority. For the rest, it is suggested that we must await each 
case as it arises in order to see what medical evidence it produces with 
regard to the particular type of injury committed, and that we cannot 
say offhand and in sweeping terms either that such evidence is always 
capable of establishing to the satisfaction of the court the chain of 
causation or that it is never capable of proving it. There will be some 
cases where, in the present state of pathology, the evidence would be 
almost certainly unanimous against the claim. It is said that James I 
of England was terrified at the sight of a sword because his mother, while 
she was enceinte of him, had been frightened by the brandishing of a 
sword before her. Here it is unlikely that any doctor would swear to 
any probable connexion between the two facts. Probably the same 
applies to the plot of Oliver Wendell Holmes’ novel, Elsie Venner. There, 
a girl’s mother, while pregnant of her, had been scared by a snake and 
consequently the child inherited a snaky nature. On the other hand, 
there will be cases where the medical evidence will undoubtedly support 
the claim, as in Rex v. Senior. Finally, there will be cases where the 
medical evidence is conflicting and the court must decide according to 
the balance of it. 

(2) Injury to property. Where it is possible for an unborn child to 
have a title to land or to goods, there seems to be no reason why, when 
it is born, it should not be able to sue in tort for any injury done to the 
land or goods during the pregnancy of its mother. Of course a baby 
cannot, until it is born, own its rattle or its garments, but land or goods 
might be held in trust for X for life and thereafter in trust absolutely 
for his eldest child. If X died while his only child were en venire sa mére, 
it might well happen before the child is born that some tort is committed 
to the land or goods. In that event, an action ought to be maintainable, 
on birth of the child, for trespass or conversion or whatever the tort 
may be. A tort has been committed not only against the legal interest 
of the trustee but also against the equitable interest of the child. 

My difficulty is not so much in saying why the action ought to lie 
as in understanding why it should not lie. It is for the benefit of the 
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child and in Sir Orlando Bridgman’s time on injunction against waste 
to the land of such an infant was granted.* In an action for tortious 
injury to property, there would be no such problems about evidence like 
those which might arise in prenatal injuries to the person. 

(3) Injury to reputation. It is submitted that here, too, an action 
ought to be maintainable. It would be for either slander or libel. An 
example would be a false imputation of bastardy to the child while it 
is yet unborn. If it be objected that a person until he is born has no 
reputation, the answer is that reputation is what other people think of 
a person, not what he thinks of himself. It is objective, not subjective. 
An unborn child has, so far as I know, no mental powers. Therefore 
defamation cannot directly affect it either physically or intellectually; 
but that is immaterial, as its reputation is something external to its 
body or its mind. As in (2), there would be no difficulty about proof 
of the tort. 

P. H. WINFIELD 
St. John’s College, Cambridge. 


7 utterel’s Case, cited in Hale v. Hale, (1692) Finch Prec. in Ch., Case 51; and in 
Musgrave v. Parry, (1715) 2 Vern. 710. Even in modern times there are contradictory 
decisions on whether waste is or is not a tort: cf. Winfield, Text-Book of Tort (1937), at 
p. 199. 





LARCENY AND LUCRUM* 


HAT mistake can result in the development of new legal rules is 

illustrated by the history of what is commonly termed the doctrine 
of lucri causé in larceny. This doctrine, as an attempt will be made 
below to establish, arose in English law as the result of mistaken inter- 
pretation of a chance statement of Blackstone, intended by the author 
as an erudite embellishment rather than as a positive declaration of law. 
It was not heard of in our law of larceny before Blackstone’s day and it 
could not be reconciled with the decided cases of the past or with the 
needs of the present without assigning to the word lucrum what the 
Commissioners of 1834' termed ‘‘a very vague and indefinite meaning.” 
Yet such is the uncritical respect for supposed authority, that lawyers 
and judges were, for nearly a hundred years, led to accept the existence 
of the doctrine and were forced into obvious sophistry in their attempts 
to justify it. The doctrine is dead and buried in England, but its 
spectre is not unknown even now in America, and it may be worth while, 
therefore, by an examination of its history, to seek to prevent this ghost 
from crossing the Atlantic to make trouble on this side. 

In Wharton's Criminal Law we read: 


Can the taking of the goods of another be larceny when there is no intention 
on the part of the taker to reap any advantage from the taking? In other words, 
is it essential to constitute larceny that it should be /ucri causé? 

In answering this question, we are at the outset met by the fact that in all 
jurisprudences a broad distinction is recognized between a taking with the expec- 
tation of benefit and a taking without such expectation. The first has two great 
elements: the deprivation of another of his property, and the gain of such property 
for self. This is a serious crime in any aspect, and as such should be highly pun- 
ished. On the other hand, taking the goods of another, without the expectation 
of any benefit to sell [sic], may or may not be a high crime. It may be from mere 
joke, as sometimes occurs when books or clothes are hid from their owners. It 
may be to prevent some supposed public mischief, as when barrels of whisky are 
opened and emptied in the streets, or boxes of tea cast into the sea, or arms are 
seized by a vigilance committee. Or it may be from spite to the owner, as when 
animals are carried away and disfigured or killed. Grave as these offenses may 
be, they all lack the element of expectation of gaining for one’s self what is taken 
from another; they are simply taking from another without gaining for self. The 
Roman law, whose justice in this respect was appealed to by Lord Mansfield, 
expressly took this distinction: Furtum est contrectatio rei fraudulosa, lucri faciendt 
gratia, vel ipsius rei, vel usus ejus possessionisve. This definition is accepted by 


*The contents of this article are drawn from a monograph on larceny and kindred 
offences which is being prepared by the author under the auspices of the Criminal 
Science Committee of the Faculty of Law in the University of Cambridge. 

‘First Report from His Majesty's Commissioners on Criminal Law (1834), p. 5. 
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the Code Napoléon, and will be recognized as substantially that of the old English 
common law. ... And in this concurrence of all old if not of all the modern codes 
we may find the expression of a position existing in right reason, namely, that 
taking from another for self is an offense of a more flagrant type, and more perilous 
to society, than is simply taking from another.* 


Again 
That this was the English common law, as accepted originally in the American 
colonies, there can be no question. The qualification lucri causé was a part of 


most of the old definitions of larceny; and repeatedly was it decided that unless 
a taking was with the expectation of advantage to the taker it was not larceny.’ 


Arguing in favour of the doctrine the learned author and editor of 
Wharton say 

... By rejecting the lucri causé, we confound larceny with malicious mischief. 
In the second place, we give a stimulus to peculation by visiting appropriation to 
self with the same penalty as that assigned to mere wanton injury to another’s 
goods. We thus not only brutalize the public mind by doing away with the dis- 
tinction between the various phases of guilt, but we give a premium to desperate 
and remunerative criminality. 

... By preserving the common-law distinction, we not only preserve a dis- 
tinction which is reasonable and just, but we avoid the risk of asking a jury to 
convict of an offense which they feel the evidence does not prove. 

And this distinction, on the reason heretofore given, is both wise and humane. 
The severe penalties of larceny, as a system of pillage which society must put down, 
must be maintained in their rigor; but it will be destructive of the humanities of 
life to extend these penalties and infamies to every case where property is taken 
without the taint of selfish greed in the taker.‘ 


I am not qualified, and do not venture, to express any opinion as to 
the correctness of the statements in Wharton as statements of American 
law. So far as I can ascertain, the Report of the Penal Code of Massachu- 
setts issued in the early part of the last century adopted the requirement 
of something like /ucrum in its definition: ‘“‘Larceny, theft, or stealing 
is the fraudulent taking . . . with the intent . . . to appropriate the same 
to... his own use and benefit, or the use and benefit of any other person 
than the owner....’® But the Livingston System of Penal Law for the 
state of Louisiana and for the United States contains in its definition of 
theft no mention of any such requirement: ‘Art. 645. Theft is the 
FRAUDULENTLY TAKING OF CORPORAL PERSONAL PROPERTY, having some 
ASSIGNABLE value, and belonging to another, from his possession, and 
without his assent.’® Some American cases appear to be against the 
doctrine. For example, in State v. Ryan’ the court ‘acknowledged the 

212th ed., 1932, vol. II, s. 1135. *Tbid., s. 1136. ‘Tbid., ss. 1138, 1139. 

‘Quoted in Third Report of Her Majesty's Commissioners for Revising and Consolid- 
ating the Criminal Law (1847), p. 90. 


‘Works of Edward Livingston (published by National Prison Association of U.S.A., 
1873), vol. II, p. 170. 7(1877) 12 Nev. 401. 
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correctness” of the principle of Rex v. Cabbage* that it is not essential 
that the taking should be with a view to pecuniary profit (lucri causé@). 
Again, in Hamilton v. State,* the high court of errors and appeals of 
Mississippi quoted with approval the commissioners of criminal law in 
England that “the ulterior motive by which the taker is influenced . . . 
whether it be to benefit himself or another . . . is immaterial.’"® On the 
other hand, there are cases which are on the other side, for example State 
v. Hawkins," McDaniel v. State and U.S. v. Durkee.* But for the 
purpose of the present article it is sufficient to note that it has in the past 
been held, and is at the present suggested, that something in the nature 
of lucri causé is an essential element in the law of theft. 

We must begin our investigation with an examination of Roman law, 
as the root of the notion, but a detailed discussion of the Roman doctrine 
is not necessary or appropriate here. It must suffice to say that the 
modern view held among the civilians is that the words ‘“‘lucri faciendi 
gratia” which appear in the quotation given above from the Digest" were 
a late interpolation by Justinian’s compilers." The expression is not 
found as part of the definition of furtum in Gaius or the classical jurists, 
and does not appear even in Justinian’s Institutes. The Digest indeed 
includes decisions which conflict with it, and it is ‘‘a phrase which, though 
it occurs in classical writings, was used much more extensively by the 
compilers and only by them erected into a part of the definition of 
theft.’"* It is instructive to note that these late jurists were forced into 
the same position as that in which we shall see our English lawyers found 
themselves, for there is a passage" in which the phrase is interpreted so 
widely as to render the words of our English commissions thirteen 
hundred years later exactly appropriate, when they spoke of ‘‘a very 
vague and almost ridiculous meaning.” It will be seen then that, al- 
though the doctrine can be correctly described as Roman, it has, within 
the Roman system, no merit of classical antiquity or of logical fitness. 

When we turn to English law we find that it is simply inaccurate to 
say that the requirement of lucrum was part of the old English common 
law. Bracton,'* who otherwise follows fairly closely Justinian’s defi- 
nition, does not include any reference tolucrum. A search of the subse- 

*(1815) R. & R. 292. *(1858) 35 Miss. 214. 

1° First Report from His Majesty's Commissioners on Criminal Law (1834), p. 17. 

(1839) 8 Port. (Ala.) 461. 

(1847) 8 Smedes & M. (Miss.) 401. 4(1856) Fed. Cas. No. 51,009. 

4D, 47. 2. 1. 3 (wrong reference in Wharton ‘‘L. 1. 8 D. de furtis’’). 

See, e.g., Jolowicz, De Furtis (1940), at pp. lvii ff. 

Jolowicz, op. cit., at p. Ix. MD. 47.2. 55. 1. 


F150 b. ‘“‘Contrectatio rei alienae fraudulenia, cum animo furandi, invito illo 
domino cuius res illa fuerit.” 





LARCENY AND LucRUM 299 


quent authorities from Fleta through the Year Books to Coke, Hale, and 
Hawkins, reveals no trace of it as part of the definition of the common 
law of larceny. It can, indeed, confidently be submitted that it first 
appears in our law in Blackstone’s Commentaries.'‘* Blackstone was con- 
tent to define the crime of larceny as follows: ‘‘Simple larceny then is ‘the 
felonious taking and carrying away of the personal goods of another.’ ’’?° 
But he subsequently goes on to give the following explanation of the word 
“felonious.” “This taking, and carrying away, must also be felonious; 
that is, done animo furandi: or, as the civil law expresses it, lucri causd." 
This statement must be carefully examined: it consists of two parts, 
the first of which (ending with ‘‘animo furandi’’) tells us really nothing 
about the mental element, for it amounts to no more than saying that 
the taking, etc., is felonious, if there is an intention to steal, and does 
not answer the essential question ‘“‘What is an intention to steal?’’ The 
second part of the statement, however, might be thought to be intended 
to be the answer to this question, and if it were, then the whole might 
be taken as meaning “the taking, etc., is a felony, and is the crime of 
stealing, if the thing is taken for the purpose of making gain out of it.” 
The mens rea then would be an intention to take the thing away from 
the owner for the purpose of gain. Blackstone can surely not have 
meant this, for there is no trace of this idea of lucrum in any of the earlier 
English authorities* and Blackstone does not himself give any reason 
or justification for its introduction as part of the definition of larceny. 
Furthermore, such a definition would conflict with the statement Black- 
stone immediately goes on to make as to conduct which does not constitute 
larceny: 
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This requisite, besides excusing those who labour under incapacities of mind or 
will, ...indemnifies also mere trespassers, and other petty offenders. As if a 
servant takes his master’s horse, without his knowledge, and brings him home 
again; if a neighbour takes another’s plough, that is left in the field, and uses it 
upon his own land, and then returns it: if, under colour of arrear of rent, where 
none is due, I distrein another's cattel, or seise them: all these are misdemeanors 
and trespasses but no felonies. 
In these examples there is clearly a purpose of /ucrum, and therefore, if 
not qualified in some way, the words lucri caus@ would be too wide, for 
they would include the very cases which Blackstone gives as not amount- 
ing to larceny. Accordingly, it seems safe to regard Blackstone’s state- 
ment about lucri caus@ as no more than a reference to Roman law, and 
so merely an incidental point of comparison. Unfortunately it was not 
so regarded by some lawyers who followed him. 
We next come to Sir Edward East, and we find that Blackstone’s 
19(1769), vol. IV, c. 17, s. 1 (at p. 232). *Jbid., at p. 230. 
As was noted by counsel, in Regina v. Jones, (1846) 2 Car. & K. 236, at p. 243. 
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unfortunate reference to lucrum begins to create confusion. After 

alluding to the definitions of larceny given by ‘‘Lord Coke and after him 

most others,’’ East continues: 
Perhaps it may with as much propriety be defined at large to be, the wrongful or 
fraudulent taking and carrying away by any person of the mere personal goods of 
another, from any place, with a felonious intent to convert them to his (the taker’s) 
own use, and make them his own property, without the consent of the owner... . 
And Mr. Justice Blackstone says, that the taking must be felonious, that is, done 
animo furandi, or, as the civil law expresses it, /ucri causd. On the debate in Pear’s 
case,” Eyre B. defined larceny to be ‘‘the wrongful taking of goods with intent to 
spoil the owner of them causé lucri.’’™ 


In a foot-note to the words “civil law’’ in the above quotation, East 
quotes the Latin passage from mst. 1v, 1, introduced by the words “By 
the civil law (which seems to go further than the common law)... .” 

At the same time, it must be noted that East has introduced some 
new words, ‘‘With a felonious intent to convert them to his (the taker’s) 
own use and make them his own property.” In this East seems to be 
influenced by Blackstone's lucri causd; his foot-note does not necessarily 
exclude this, because the passage from the Institutes includes “‘vel etiam 
usus eius possessionisve’’ and thus ‘‘seems to go further than the common 
law,” even if we leave lucri causé as part of the crime in both systems; 
moreover, East quotes Eyre B.’s words as though approving them, and 
his own English definition carries the idea of gain to the taker. In another 
passage indeed, East refers to “‘Jucri caus@”’ in a way which suggests that 
he is regarding English law as including an equivalent of the Roman 
“‘lucri causa,” for he says ‘‘that shews the intent to be fraudulent and 
felonious, or, according to the civil law, /ucri causdé.’""* His words, how- 
ever, do restrict the scope of larceny more narrowly than Blackstone’s, 
for by insisting on the necessity for intent to ‘‘make them his own pro- 
perty,” he eliminates the cases of borrowing, etc., which we saw above 
would be caught by lucri causd. The objection to East’s definition is, 
indeed, that it is too narrow, because it would eliminate also the case in 
which the offender takes the thing with no purpose of either gain or 
benefit to himself.” 

Turning to the cases, it will be found that Blackstone’s incautious 
remark infected the courts for a number of years, causing some disturb- 
ance of ideas and differences of opinion between the judges until the 
malady finally died away. Thus, in the case of Blyton” in 1791, a servant 

"O.B. Sept. 1779; 1 Leach 212; East, A Treatise of the Pleas of the Crown, vol. II, 
at p. 685. 

%Op. cit., vol. II, at p. 553. 

“East, op. cit., vol. II, c. 16, s. 98, at p. 662. *Supra, n. 8. 


*Dick. Qu. Sess. 226 cited from MS of Dickenson, and referred to in Regina v. 
Jones, (1846) 2 Car. & K. 236, at p. 241. 
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entered an unoccupied house belonging to his master and destroyed 
furniture by throwing it into a nearby river. The jury having ‘found 
that this was done in revenge for a supposed affront, and with no intention 
of converting the goods to his own use, the prisoner being tried for larceny, 
was, under the direction of the Judge, acquitted.”” This direction would 
seem to depend upon the notion that lucri causdé was essential. In 1812, 
a judge said that the “true meaning” of larceny was “‘the felonious taking 
the property of another without his consent and against his will, with 
intent to convert it to the use of the taker.””” It will be observed that 
the judge introduced a new point “against his will’’ for which there was 
no authority.?* His concluding words shew the influence of East’s defini- 
tion, and are a pale reflection of Blackstone's lucri caus@. Three years 
later the well-known Case of Cabbage*® went the other way on this point. 
The prisoner had destroyed a horse, thinking thereby to protect his friend 
who was being charged with the theft of it. His counsel objected that 
the act was not done with the intention to convert the horse to the use 
of the taker “‘animo furandi et lucri causéd."’ The judge (Thomson C. B.) 
overruled the objection, the prisoner was convicted and judgement was 
passed on him, but the chief baron respited the execution to take the 
opinion of the judges. Six of the judges held it not essential in larceny 
that the taking should be lucri causé, but that it was sufficient to take 
fraudulently and with an intent wholly to deprive the owner of the pro- 
perty; some of them, however, with more deference to precedent than 
to principle, guardedly added that the object of protecting his friend 
“might be deemed a benefit or lucri causé,’"’ for the prisoner. Three 
judges thought the conviction wrong. 

In this case we find brought into prominence the conception that 
there must be an “intent wholly to deprive the owner of the property.” 
This is, perhaps, the first occasion on which this idea was precisely stated 
in a judgement, but it will be found to be consistent with every case of 
larceny throughout the ages, and, although so long latent, it may be 
taken as the true principle, as indeed it has been taken by the legislature 
in the Larceny Act of 1916. From 1815 onwards, it seems to have grad- 
ually become recognized as an essential ingredient in the crime of larceny, 
for in 1848 it was stated in the court for crown cases reserved: ‘With 
regard to the definition of larceny, we have of late years said that there 
must be an intention to deprive the owner permanently of his pro- 
perty....’%° And again: “If the intent must be to usurp the entire 


*7Rex v. Hammon, (1812) 2 Leach 1083, per Grose J., at p. 1089. 


**See Regina v. Middleton, (1873) 42 L.J.M.C. 73, per Bramwell B., at p. 83. 
"Supra, n. 8. 


Regina v. Holloway, (1848) 3 Cox 241, per Lord Denman C.]J., at p. 244. 
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dominion over the property, and to deprive the owner wholly of it, I 
think that the essential part of the offence is not found in this case.’ 
And “If we look at the cases which have been decided, we shall find that 
in this case one necessary ingredient, the intent to deprive entirely and 
permanently, is wanting.’ 

The point about lucrum arose again in the year following that in which 
Cabbage’s Case was decided, when Morfit and another were prosecuted 
for larceny. The two prisoners were the servants of a farmer and had 
charge of one of his teams of horses. It was the employer’s practice to 
dole out periodically from a locked granary a certain quantity of beans 
for these horses, and it was proved that the prisoners, by means of a 
false key, had opened the granary and removed about two extra bushels 
of beans with the intention of giving them to the horses. The prisoners 
were charged with larceny of the beans and a verdict of guilty was taken; 
but because it was reported that another judge at the same assizes had 
directed an acquittal in similar circumstances, whereas other judges had 
held this kind of conduct to be larceny, and the offence was declared to 
be a very common one, judgement was respited and the case referred to 
all the judges. The report does not indicate that there was any dis- 
cussion of the history of the doctrine of lucrum. Out of eleven judges, 
eight held that it was a felony and that the purpose to which the prisoners 
intended to apply the beans did not vary the case. Some of them, how- 
ever, alleged that the extra beans would diminish the work of the men, 
so that not only did the master lose the beans, but the men’s labour was 
lessened ‘‘so that the ‘lucri causd,’ to give themselves ease, was an ingre- 
dient in the case."” Three judges thought the conviction wrong. This 
case shews the lengths to which a court can go in seeking to apply an 
unsound doctrine.** This was recognized by the Royal Commission™ 
not many years later, who pointed out (referring to Morfit’s Case) that 
a very vague and almost ridiculous meaning might be assigned to the 
term lucrum. In this connexion it is interesting to note the artificiality 
of argument adopted by Hume in his treatment of the point in Scots law. 
In the course of this he wrote: 

Be the offender's ultimate object what it may, he is actually locupletior, and the 

owner poorer, eo ipso that he has the thing under his power, to dispose of it as he 

pleases; and if he coveted this power out of enmity to his neighbour, still it is true 
that he carried off the thing for lucre’s sake; since this gratification of his evil 


passions is to him lucre.... In short, as various as the pleasures are which one 

may have in possessing one’s own, so various are the sorts of lucre which the law 

“Jbid., per Parke B. *Ibid., per Coltham J. 

*Rex v. Morfit, (1816) R. & R. 307. 

“The effect of giving horses extra beans is more likely to increase than to diminish 
the work of the groom. % First Report (1834), p. 5. 
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will hold sufficient in this question, if, on account of them, one should covet that 

which is another’s.* 

The idea of lucrum coloured the argument for the prosecution in the case 
of Rex v. Webb in 1835,*" and it was not rejected in the Case of Godfrey 
in 1838.8° Godfrey, a stage coach proprietor, had opened and made 
away with the contents of a letter entrusted to him to carry. It appeared 
that he did this from political animosity. The prosecution, relying on 
Rex v. Cabbage,** argued that a desire for Jucrum was not necessary, but 
the judge, Lord Abinger C.B., said ‘‘I cannot accede to that. If a person, 
from idle impertinent curiosity, either personal or political, opens 
another's letter, that is not felony.’** In a later report“ the commis- 
sioners definitely stated their view that the incident of the causé lucri 
had been improperly introduced into the law. However, ill weeds are 
difficult to eradicate from stony soil, and the doctrine of lucrum still 
lurked in some minds to cause the real point in several cases to be 
obscured. 

The gulf between the man of research and the man of action is plainly 
shewn by the Case of Long and Roberts decided in the same year that 
the commissioners issued their emphatic condemnation of the doctrine 
of lucrum. In that case the prisoners were indicted for stealing a stove 
from achurch. There had been a dispute in the parish as to the erection 
of the stove, and the night after it had been installed the prisoners had 
forced their way into the church, taken out the stove into a neighbouring 
field, and there smashed it to pieces. The prosecution relied on Rex v. 
Cabbage“ and argued that it was no longer necessary to prove that the 
chattel was taken lucri causé. Baron Alderson, however, would have 
none of this. He said: 

It is not clear from the case cited [Rex v. Cabbage] that the majority of the judges 
did not think that the offence committed was not done lucri causé of some one or 
other.... It is quite clear that the benefit need not be confined to the person 
charged with the taking, as the lucri caus@ may be that of a stranger to the act 
done;... To my mind I must say, that the result of this prosecution would be a 
confusion between larceny and malicious mischief ...my brother, Parke, entirely 
agrees with me in thinking that the facts proposed to be proved by the prosecutor 
do not constitute the offence of larceny. ... It is necessary that there should be 
some advantage contemplated by the party committing the offence. That advan- 
tage need not be a pecuniary one, though some advantage must be contemplated, 
which is the /ucri causd.... 

*] Hume, at pp. 72-6. 

37(1835) 1 Mood. 431. The conviction of the prisoners was quashed on the ground 
that the property had not been removed from the possession of the owners. 

38(1838) 8 C. & P. 563. Supra, n. 8. 

“See also Regina v. Richards, (1844) 1 Car. & K. 532. 

"\ Fourth Report of Her Majesty's Commissioners on Criminal Law (1839), p. Ixi. 

“Regina v. Long and Roberts, (1839) 4 J.P. 411. “Supra, n. 8. 
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In 1844 the doctrine was again approved. Richards“ was indicted for 
stealing iron. He was a puddler employed to put pig-iron into the 
furnace and paid according to the weight of the iron afterwards drawn 
out and formed into puddle bars. In order to increase the amount, the 
prisoner had put an ordinary iron axle, the property of his employers, 
into the furnace with the pig-iron. Tindal C.J. doubted if this was 
larceny of the axle ‘‘as the iron was to come back to the owners in the 
same substance, though in another form.’’ The prosecution cited the 
cases of Cabbage“ and Morfit and the judge then said: ‘I shall leave it 
to the jury to say whether the prisoner put the axle into the furnace with 
a felonious intent, to convert it to a purpose for his own profit; for if he 
did so, this was a larceny.”” He was found guilty. Some points in this 
case may be worth noting. In the first place, the conviction can be sup- 
ported on the true principle that the prisoner took the axle with intent 
permanently to deprive the owner of it, just as much as if he had taken 
his employer’s gold watch and thrown it into the furnace with the iron. 
But that was the very principle which the judge seems to have failed to 
appreciate. The second point is that in leaving it to the jury to decide 
whether the prisoner had ‘‘a felonious intent”’ the judge, as he did not 
explain what in fact were the ingredients of a felonious intent, was really 
leaving to the jury a question of law. It is, however, opined that the 
jury took the word “‘felonious’’ to mean ‘“‘dishonest,’’ and based their 
verdict on the lucrum, thus reaching a sound decision on unsound 
reasoning. 

The most complete discussion of the history of the doctrine of lucrum 
in any reported case is in that of Regina v. Jones,’ in which counsel for 
the prosecution vigorously denounced it. The prisoner, a domestic ser- 
vant, had been discharged for a trivial offence, her mistress, Mrs. G., 
saying that she would not give her a character. She was promised em- 
ployment by a Mrs. D., subject to a satisfactory reply from Mrs. G. as 
to character, etc. The prisoner accordingly applied at the post office 
on purported behalf of Mrs. G., obtained Mrs. D.’s letter, and destroyed 
it. According to Denison’s report (which quotes from the MS. of Baron 
Parke), all the judges except one were of opinion that the prisoner had 
committed larceny: “for supposing that it was a necessary element in 
that crime, that it should be done lucri causé (which was not admitted), 
there were sufficient advantages to be obtained by the prisoner. ...’’ In 
the same year there was another case of servants giving their master’s 
animals extra food.*® The jury found expressly that the prisoners took 
the oats to give to their master’s horses without any intent of applying 


“Supra, n. 40. “Supra, n. 8. “Supra, n. 33. 47(1846) 1 Den. 188. 
“*Regina v. Privett and Goodhall, (1846) 1 Den. 193. 
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them for their private benefit. All but two of the eleven judges thought 
that it made no difference that the taking was not Jucri causé and that 
they were bound by previous decisions to hold it to be larceny. The two 
dissentient judges considered that the earlier decisions rested on the 
supposition of gain to the prisoners (expressly negatived here) and fur- 
ther that it was no larceny, as the prisoners could not intend to deprive 
the owner of the property by applying it to his own use. Public opinion 
reprobated these prosecutions, strangely common, of servants whose 
conduct had been actuated by humane motives. It may be that in 
deference to this feeling, the doctrine of lucri caus@ was advanced in the 
hope of saving the prisoners, and that it was due to this that, unsound 
and discredited as it was, it lingered so long in our courts. At any rate, 
it is significant that the doctrine seems to have faded away after a statute 
of 1863** had removed such conduct from the category of felony. Until 
then, however, it continued to appear: for example, it was raised without 
objection in the Case of Holloway in 1849,*° but the prisoner was adjudged 
not guilty of larceny on another point. In 1853 it was, incidentally, 
referred to with approval® in a case which turned on quite different 
points. Even as late as 1857 one of the judges still clung to it. On facts 
indistinguishable from those in Regina v. Holloway, the courts were bound 
to quash the conviction of the prisoners, but Crompton J. said: “If this 
had been the first time the point had been raised, I should have been 
inclined to think that there was sufficient here to make out the lucri 
causd; but we are bound by authority, and the conviction must be 
quashed.’ Again, in a case of 1858** the element of lucri causd was not 
specifically mentioned, but it seems to have been behind some of the 
arguments for the defence, as the point was made that there was no 
pecuniary inducement for the prisoner’s act in taking a copy of a dis- 
patch from the office of the colonial minister and sending it to a news- 
paper for publication being inspired thereto by resentment for having 
been refused an appointment. It was also argued that there was no 
evidence to show that the prisoner intended permanently to deprive the 
colonial office of the property in the papers. Martin B. directed the jury 
that the offence of larceny ‘“‘consists in the taking away the property of 
another without his consent and with the intention at the time to convert 
that property to the use of the taker.’ Here there is a suggestion of a 

26 & 27 Vict., c. 103: a petty offence, maximum three months’ imprisonment or 
a fine of £5: with power to the justices to dismiss the charge without proceeding to 


conviction, if they think it trivial, or that, in the circumstances, it is inexpedient to inflict 
punishment. 5°(1849) 3 Cox 241. 
‘\Regina v. Sans Garrett, (1853) 6 Cox 260, per Lord Campbell C.J., at p. 265. 
Regina v. Poole & Yates, (1857) Dears. & Bell, 345, at p. 348. 
Regina v. Guernsey, (1858) 1 F. & F. 394. “At p. 397. 
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requirement of lucrum and an omission of reference to what we have seen 
to be an essential element, namely, the intent permanently to deprive 
the owner of the property. 

As above stated, there is little heard of lucrum after 1863. The doc- 
trine, however, flickered up once more as late as 1872, when it was referred 
to in a case® which was properly decided on other principles. The pris- 
oner had taken away from a bailiff certain warrants, thinking thereby to 
deprive that officer of his authority and so to be able to turn him out of 
possession of the prisoner’s goods. This was held to be no larceny,™ 
Cockburn C.J. saying: ‘‘But this was not done animo furandi; it was not 
done lucri causé. It was no more stealing than it would be to take a 
stick out of a man’s hand to beat him with it.” There is nothing in the 
reports to necessitate the conclusion that the judge thought that lucri 
causé was an essential element in the crime, and it may well be that his 
lordship was merely emphasizing his opinion ex abundanti cautela and did 
not intend to indicate his belief that /ucrum was essential. 

The mere fact that Jucrum disappeared from the cases and was repu- 
diated by text books** would be enough to support the argument against 
it. But it can now be contended that as the Larceny Act, 1916, in its 
definition of stealing makes no mention whatever of lucrum, or any 
equivalent of the word, there can be no doubt that for English law the 
dogma is dead and gone. 

J. W. Ceci, TURNER 
Trinity Hall, Cambridge. 


Regina v. Bailey, (1872) L.R. 1 C.C.R. 347; 12 Cox 129. 

“But an offence under 24 & 25 Vict., c. 96, s. 30. 

®'Regina v. Bailey, (1872) L.R. 1 C.C.R. 347, at p. 349. 

SE .g., Kenny, Outlines of Criminal Law (1st ed., 1902), at p. 212. 





INTERNATIONAL COLLABORATION IN 
CRIMINAL SCIENCE* 


I 


"THERE is nothing more superficial and misleading than to insist 

on differences when comparing systems of criminal policy in various 
countries.! Certainly differences do exist and we think ourselves 
justified in saying that these differences are so considerable that a 
complete international codification of criminal policy, which in practice 
would be equivalent to the adoption of one code of criminal law and 
criminal procedure and of an identical system of criminal administration 
throughout the world, has no chance of being realized. Such a universal 
penal system would be but an artificial construction which would make 
the fight against crime even more difficult than it is at present.2 The 
establishment of an international criminal policy is in our view, neither 
possible nor desirable. The fact, however, that we reject this maximum 
programme does not mean that other forms of penal collaboration, less 
bold but none the less important, should not be put into practice. 
Comparative penal study shows that besides fundamental differences, 
striking resemblances exist between the various systems of criminal 


policy. These resemblances are twofold: in many countries there is 
not only a close similarity in the problems which arise but also a close 
similarity in the methods adopted to solve these problems. It is ad- 
visable therefore to consider whether these resemblances are of such a 


*This article is issued under the auspices of the Criminal Science Committee of the 
Faculty of Law in the University of Cambridge. Owing to the war the author was 
unable to pass final proofs. [Editor] 

1We understand by criminal policy that branch of criminal science which has as 
its immediate aim the study and the systematization of all measures to be taken against 
crime in the sphere of prevention of legislation, and of punitive treatment, and as its 
ultimate aim the co-ordination of the whole into an organized system of state activity. 
See on this subject an article recently published by Mr. J. W. C. Turner and the present 
author in which a classification of criminal science is attempted: L. Radzinowicz and 
J. W. C. Turner, ‘‘The Language of Criminal Science” in 7 Cambridge Law Journal 
(1940), at pp. 233 ff. 

*The International Penal and Prison Congress held in Prague in 1930, while 
approving progressive unification of certain general principles of criminal law strongly 
recommended moderation, stating: ‘‘L’effort d’unification a pour limite le point od 
commence le risque d’enlever au droit pénal, dans les divers pays, les forces indispen- 
sables qui lui viennent du développement historique de chaque pays et des racines 
profondes qu’ il a jetées dans le coeur du peuple’ (Actes du Congres pénal et pénitentiaire 
international de Prague (Berne, 1931), vol. I b, p. 47). 
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nature as to justify international penal collaboration. In addition, it 
is also necessary to examine whether we should a priori accept the existing 
differences as real and necessary or rather examine them in order to see 
whether they might not be considerably reduced in number and im- 
portance. 

First of all let us give some illustrations of the problems of criminal 
policy which resemble each other in countries profoundly differing in 
other respects. There is no need, we think, to dwell at any great length 
on the various differences between, for instance, Great Britain and 
Poland. However, when comparing the nature of the crime committed 
in each country one is struck by the identity of problems which they 
present. The latest figures we have at our disposal* show that in Poland 
the total number of crimes known to the police in 1934 amounted to 
657,883. When we examine in greater detail this mass of crime we find 
that what can be called ‘‘minimum economic criminality”’ (which includes 
different kinds of larceny, embezzlement, false pretences, and robbery) 
amounts to almost 80 per cent of the total. It means that out of every 
ten offenders, eight have committed an economic crime. When examining 
further this mass of economic crime we see that larceny constitutes 70 
per cent of it. It means that out of every ten economic offenders seven 
have committed theft. Let us now turn to English figures. There we 
see that the general mass of indictable offences known to the police 
(and we give corresponding figures for the same year, 1934) amounts to 
233,359. The minimum economic criminality reaches 95 per cent 
(220,934). Larceny amounts to 85 per cent (199,228). This means 
that out of ten offenders nine (more exactly nine and a half) are economic 
offenders and eight (eight and a half) have committed theft. 

Obviously it would be false to conclude from these figures that the 
structure of crime in both countries is identical. A more detailed 
analysis would show that differences are numerous and outstanding. 
Thus in Poland the volume of violent criminality against persons and of 
political criminality is much greater than in England. There is, of 
course, much less traffic crime. Even when comparing economic crime 
we notice differences, differences which distinguish a predominantly 
agricultural community from a predominantly urban one. But in spite 
of everything, one fundamental fact emerges. Economic or acquisitive 
criminality plays a predominant part in both of these countries and in 
both of them crime as a mass-phenomenon is determined by the huge 
volume of the most simple form of economic criminality, larceny, and 
more especially by its minor forms (petty larceny). From this one fact 
very important conclusions may be drawn as to the prevention of crime 
and the treatment of the criminal. 

8L. Radzinowicz, Crime in Poland in 1934 (off-print in Polish), p. 14. 
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And now let us examine the structure of crime in Poland and England 
not from the objective point of view (the nature of crime) but from the 
subjective point of view (the kinds of criminals), and more especially 
let us examine the age of criminals in both countries. First of all to 
give some Polish data.‘ They show that one in every five offenders 
convicted is between the ages of 10 and 19. No less considerable is the 
percentage provided by the group aged 20-24; almost every fourth 
offender belongs to this group. To sum up, children, juvenile, and young- 
adult offenders (10-24) constitute 45 per cent of all offenders. Almost every 
second offender in Poland is aged less than 25 years. When we examine 
the English data which most nearly approach the period concerning 
Poland, we see that every fifth offender is aged between 10 and 14; 
every ninth offender is aged between 14 and 16; almost every sixth 
offender is aged 16-21. In all, children, juvenile and young-adults 
(10-21) account for 48.3 per cent of the total amount. Almost every 
second offender found guilty by the courts of Great Britain is under 21 
years of age.® 

None the less, important differences also exist. Thus for instance our 
more detailed figures show that criminals in England are much more 
precocious than in Poland: the coefficient of crime of the group aged 10-14 
in England greatly exceeds that of the same age group in Poland. On 
the other hand, the more advanced age group (19-24) exhibits in Poland 
a higher crime ratio than in Great Britain. It is quite possible that the 
difference in the first case may be explained by the fact that in Great 
Britain a much larger number of offences committed by children is 
reported to the authorities than in Poland. The second difference 
might be explained by the fact that in England, as a result of a more 
advanced social-service system and better methods of dealing with 
juvenile offenders, a greater percentage of very young offenders are 
reformed, who therefore do not increase the number of criminals found 
guilty in later life. However one fundamental fact remains: the part 
played by children and young persons in the commission of crime. Both 
in Poland and in Great Britain crime is to a very great extent an activity 
of those members of the community who are immature from every point 
of view, physical, psychological, moral, and social. In both countries 
the main task of criminal policy must consist in a rational and effective 
prevention and treatment of crime in young people. 

‘L. Radzinowicz, ‘The Structure of Crime in Poland”’ in Criminological Archives, 
vol. II, nos. 3-4, 1937, pp. 428-9 (in Polish). The last available data relate to the 
period 1924-28. 

*Today, of course, as a result of war conditions, the percentage of juvenile offenders 
in crime is still much higher. 
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Closely linked with the problem of juvenile and young-adult 
criminality is that of recidivism. It is enough to look briefly through 
criminological literature to see that the interest of students and prac- 
titioners is everywhere focussed on this subject. The coefficient of 
recidivism is roughly considered as one of the best indices of the efficiency 
of our social and criminal policy. It is interesting again to note that 
countries which differ in many other respects may yet present a striking 
resemblance as regards recidivism. Let us compare from this point of 
view Great Britain and Italy. Since the English criminal judicial sta- 
tistics do not give data on recidivism we must refer to prison statistics. 
These include two sets of figures. Recidivism based on ‘‘previous proved 
offences’’ and recidivism based on ‘‘previous sentences of imprisonment 
(without fine) or penal servitude.”” The coefficient of recidivism 
estimated on the first basis is higher than that of the second, because 
“previous proved offences” include those cases (and they are very 
numerous) in which the offence has been proved and dealt with by a 
court of summary jurisdiction under the Probation of Offenders Act, 
1907, without proceeding to a conviction. The second coefficient is 
therefore much lower but shows the extent of a recidivism of a more 
serious nature. The latest Italian prison statistics published in 1936 
refer to the period from 1928 to 1933 and take as a basis the second 
criterion. It follows that of 47,683 prisoners, 27,969 are recidivists: 
more than half have therefore been in prison before (52 per cent). 
Of these 27,969 recidivists, 28 per cent were in prison once, 22 per cent 
twice, 16 per cent three times, 10 per cent four times, 6 per cent five 
times, and 18 per.cent more than five times. In Great Britain (and in 
order to compare with the Italian statistics we take the year 1933), out 
of a prison population of 39,081, 20,501 were previously in prison, which 
amounts to 53 per cent. Of these 20,501 recidivists, 26 per cent were 
previously imprisoned once, 17 per cent twice, 10 per cent three times, 
7 per cent four times, 5 per cent five times, and 38 per cent more than 
five times.’ 

Obviously it would be wrong to jump to hasty conclusions as regards 
the structure of recidivism in both countries. The available figures are 
too rough and ready. For instance, the Italian coefficient of recidivism 
is calculated on a more restricted basis than the English. It refers only 
to prisoners of the convict type of prisons, while the English includes 
prisoners from all kinds of prisons, and therefore English recidivism 


*Statistica degli Instituti di Prevenzione e di Pena e dei Riformatori, 1928-1933 
(Roma, 1936). 

*Report of the Commissioners of Prisons and the Directors of Convict Prisons for 
the Year 1933 (Cmd. 4972, 1935), table vil B, pp. 80-2. 
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appears higher. Recidivism is too complicated a problem to be defined 
by a few figures of a general nature. Nevertheless certain broad principles 
emerge from these figures. In England as well as in Italy recidivism 
presents a major problem for criminal policy. Here as well as there at 
least every second offender is a recidivist. This is a minimum figure. 
It is enough to adopt the first criterion (which is, in actual fact, less 
fictitious than the second, because after all, offenders dealt with under 
the Probation Act are offenders) to see the coefficient of recidivism rise 
rapidly and reach the impressive figure of 75 per cent. In England and 
in Italy the group of recidivists who have been in prison more than five 
times is very considerable and it is from this group that persistent and 
professional offenders are recruited. At the same time, however, the 
more occasional recidivists, and therefore the more easily reformable, 
constitute in both countries a vast proportion of the recidivists. It is 
obvious therefore that in both countries criminal policy as regards re- 
cidivism is confronted with similar problems and must adopt similar 
solutions. 


Il 


Let us now take some instances in order to show that the solutions 
adopted by criminal policy in different countries are based on the same 
principles. 

It is generally admitted that perhaps the most important and durable 
contribution of the school of Lombroso to criminal science is the recog- 
nition of the necessity of taking into consideration, in all the stages of 
criminal justice, the personality of the offender.* It is interesting to 
observe that today in the penal legislation of every country this principle 
is not only adopted but also defined in almost identical terms when 


8This is what the late Professor Kenny had to say on the subject: ‘Yet let us 
gratefully acknowledge that even on the shores where the tide has ebbed the farthest, 
it has left behind it treasures of great price. Lombroso’s exaggerations are dismissed: 
but the dismissal throws into relief many a novel fact which we owe to him, rich in 
practical suggestions. So is it with every new school of thought as it arises and passes 
on. To the eighteenth century jurists, we owe a lasting debt for having rationalised 
and humanised criminal punishment: although we have outgrown their naive belief 
that those reforms would render punishment a universal panacea for crime, and if we 
decline to follow those nineteenth century thinkers whom Lombroso trained or inspired 
in their efforts to discover in every cracksman or pickpocket a physiological anomaly, 
and to resolve criminal law into a branch of medicine, we still shall hold them in 
enduring honour for having taught us the necessity of ‘individualising’ our penal 
discipline to the circumstances of each particular offender, so that the shoe shall always 
fit the foot. Former lawyers—says Van Hamel epigrammatically bade men study 
Justice, but Lombroso bids Justice study men. Each precept is good. But better still 
is the combination of the two’’ (The Italian Theory of Crime: Cesare Lombroso (Cam- 
bridge, 1910)). 





312 Tue University oF Toronto Law JouRNAL 


the principles which should guide the judge in pronouncing sentence of 
punishment are prescribed. When comparing, for instance, Art. 63 of 
the Swiss Federal Criminal Code, 1937, Art. 133 of the Italian Penal 
Code, 1930, Art. 54 of the Polish Penal Code, 1932, Art. 69 of the last 
draft of the German Penal Code, 1930, we see that all these penal 
statutes regulate in almost identical fashion the system for fixing punish- 
ment. “The imposition of ‘penalties’ of the Swiss Penal Code,® “‘the 
modification and application of the punishment”’ of the Italian Penal 
Code,'® ‘the imposition of penalty” of the Polish Code," and the “Allge- 
meine Strafbemessungsgriinde”’ of the German Draft of Penal Code"*— 
all of them require the judge when applying punishment or indeterminate 
sentence to take into account the personality of the offender. In ad- 
dition, each of these statutes goes beyond establishing the principle of 
what is called in French “‘le principe de |’individualisation,’”’ and proceeds 
to enumerate certain details in order to explain what is to be understood 
by the personality of the offender. Thus the Italian Penal Code 
(Art. 133), after having affirmed that the judge must take into account 
the quality of the offence, states in the second part of the article: “‘The 
judge must likewise take into account the guilty party’s capacity to 
delinquency, as inferred from—(1) The motives to commit delinquency 
and the character of the offender. (2) The criminal and judicial ante- 
cedents and, in general, the conduct and life of the offender prior to the 
offence. (3) The conduct contemporary with or subsequent to the 
offence. (4) The individual, domestic and social conditions of life of the 
offender.’’ “‘The Swiss Penal Code (Sec. 1, General Rules, Art. 63) 
prescribes that: ‘“The court shall mete out penalties in accordance with 
the guilt of the offender, considering the motives, previous conduct and 
the personal situation of the convicted person.’’ We read in the Polish 
Penal Code (Art. 54): “‘The Court shall impose penalty according to its 
discretion having regard primarily to the motives and the manner of 
acting of the offender, to the relation in which he stands to the person 
injured, to the degree of mental development and the character of the 
offender, to his past life, and to his behaviour after committing the 
offence.” 

When we compare these provisions we see that in spite of the fact 
that they express the same principle, they do so in a slightly different 


*Swiss Federal Criminal Code, translated by Friedlander and Goldberg (supplement 
to 30 Journal of Criminal Law and Criminology (1939), at p. 36). 

1See English translation of the Code published by the foreign office under the 
title: Penal Code of the Kingdom of Italy (London, 1931), at p. 37. 

See Polish Penal Code of 1932, translated by R. Lemkin and M. McDermott 
(Durham, North Carolina, 1939), at p. 33. 

21930, Art. 69. 
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manner. Thus the Italian Penal Code is more detailed than the Polish 
or Swiss; in addition, the facts from which the judge has to evaluate 
the personality of the offender vary. A more detailed analysis, however, 
of the preliminary work done by the commissions entrusted with the 
elaboration of the penal codes shows that no importance whatsoever must 
be attached to these differences. The observations of the commissions 
of penal codification which accompany those provisions state that the 
scope is only to describe this principle and not to define it in an exhaustive 
manner. They were only examples to show that the whole personality 
of the offender has to be taken into account and not only certain of its 
aspects." To sum up, we see that all these penal legislations regulate 
the institution of punishment in the same way: all of them base it not 
only on the nature of the offence committed but also on the personality 
of the offender." 

Another principle put forward by modern criminal policy and closely 
linked to penal individualization is that of indeterminate sentences. 
For a long time students and practitioners alike have insisted on the 
inadequacy of punishment in respect of certain groups of criminals and 
its substitution by indeterminate sentences of an educative, curative, 
or protective nature. As instances, the cases of persistent offenders, of 
mentally affected offenders, and of juvenile offenders have been quoted 
to show that a fixed punishment, nearly always of short duration, is 
manifestly inadequate to check their criminal activities. It took, 
however, many years before this new conception was adopted in penal 
legislation.» On the continent, it was only since the last great war 
that a system of indeterminate sentences had mostly been introduced 
into penal law. The term ‘‘mesures de sfreté,’"* used by continental 


See on this subject as far as Italy is concerned, Lavori preparatori del Codice 
penale e del Codice di Procedura penale (Rome, 1930), vol. VII, at pp. 72-3. The Swiss 
penal legislator, too, introducing article 63 in the Code, had in mind the whole person- 
ality of the offender. It is confirmed by the following passage in the Message du Conseil 
fédéral a V'appui d'un projet de Code pénal suisse du 23 juillet 1928, p. 27: ‘A teneur de 
ces régles générales, le juge doit chercher a fixer les causes internes et externes de 
l'infraction, la puissance du penchant au délit et la mesure dans laquelle le délinquant 
est susceptible d’étre influencé par la peine.”’ 

“The discussions which took place at the International Penal and Prison Congress 
in London (1925) showed that in almost all countries this principle is far from being 
adhered to by the courts (Actes de Congres pénal et pénitentiaire de Londres, vol. XI, 
at pp. 337-431, and vol. I a, at pp. 119-43). Here is a field which presents a great scope 
for international collaboration and exchange of experience in order to provide that 
the courts, when administering justice, take this principle fully into account. 

See, on the subject of the history of the indeterminate sentence and the objections 
raised against its adoption, F. Levy, Les Sentences indéterminées (Paris, 1896). 

They are called in Italian ‘‘Misure di Sicurezza’’ and in German ‘‘Sichernde 
Massnahmen.”’ 
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criminal science, corresponds roughly to that of ‘indeterminate sen- 
tences’’ used by Anglo-American science. Indeed, the comparison of these 
systems of indeterminate sentence adopted by different penal codes 
provides us with another example of the similarity in the solution of 
outstanding problems in the field of criminal policy, by various countries. 
When we compare the system of “‘mesures de sfreté” of the Belgian,!’ 
Polish,'* Swiss,'® French,?® German,” Italian,” Yugoslav,™ legislation 
we see to what a great extent they resemble each other. Grosso modo, 
all these legislations have adopted the indeterminate sentence for the 
following groups of offenders: children, young-adults, those found guilty 
but insane, or guilty but partially insane, habitual drunkards and those 
addicted to drugs, offenders showing aversion to work, recidivists, 
professional and persistent offenders. 

There are certain differences between these systems of indeterminate 
sentences. Thus, for instance, in one case the indeterminate sentence 
is an absolute one, i.e., neither the minimum nor the maximum is fixed 
by law; in another case it is of a relative nature, i.e., the maximum is 
fixed by code. Sometimes the indeterminate sentence takes the place 
of punishment, sometimes on the other hand it follows punishment. 
But in spite of these differences, there remain common principles in 
these systems, for all of them envisage similar groups of offenders, all 
of them are applicable not merely because the crime has been committed, 
but because of the potential danger to which the author of the crime 
exposes the public, in all of them the duration of the sentence depends on 
the duration of that danger, all aim either at reforming, curing, or 
eliminating these same groups of offenders. And when we compare the 
English penal organization we see that it too includes a similar system 
of sanctions. Thus, Broadmoor Criminal Lunatic Asylum, institutions 
for mental defectives, reformatories of habitual drunkards, approved 
schools, Borstal institutions, preventive detention institutions are all 
penal establishments in effect based on indeterminate sentences. 

It is common to attribute to English criminal policy the characteristic 
of independence of other systems. Yet, when its history is examined, 
more than one striking instance can be found of the influence upon it 


See: La loi du 9 avril 1930 de défense sociale a l’égard des anormaux et des 
delinquants d’habitude; La loi de 1888 [recently modified] pour la répression du vaga- 
bondage; and La loi de 1912 sur l’enfance. 

Polish Penal Code, 1932. 

1*Federal Criminal Code, 1937. 

*L’Avant-projet de revision du Code pénal francais (Partie générale), 1932. 

Last draft of Criminal Code, 1930. 

=Penal Code, 1930. 

Criminal Code, 1929. 
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exercised by foreign penal experiments. The Borstal system, one of the 
finest achievements of its type, is a peculiarly English institution. Yet 
it will be found that those who established the Borstal system were 
stimulated by a foreign example of the same kind. To take an example: 
in his book, The English Prison System, Sir Evelyn Ruggles-Brise, late 
chairman of the Prison Commission and founder of the Borstal system, 
describing the history of this system, acknowledges his debt to the 
American state reformatory system, especially the famous reformatory 
of Elmira.* Sir Evelyn was impressed by this great American experi- 
ment and he writes, “it was on my return [from the United States] that 
with the authority of the Secretary of State, the first experiments were 
begun of the special treatment, with a view to the rehabilitation of the 
young prisoners, 16 to 21, in London Prisons.” 

The common interest of England and other parts of the Common- 
wealth in the fight against crime is particularly well illustrated by the 
Report of the Royal Commission to Investigate the Penal System of Canada 
which was récently issued. This commission,”® after having made ex- 
tensive investigations not only in their country but also in Great Britain, 
the United States, and many European countries, published a report 


*This is what Sir Evelyn Ruggles-Brise writes on this subject in his book: ‘‘My 
experience and observations had already led me to form a very strong opinion that 
the Penal Law, which classified forthwith as adult criminals lads of 16, was unjust 
and inhuman. I obtained the authority of the Home Secretary, Sir M. Ridley, who 
was in warm sympathy with my views, to go to the United States in 1897 to study 
at Elmira the working of what is known as the American ‘State Reformatory System.’ 
The annual reports of the authorities at Elmira had begun to attract considerable 
attention in Europe. The American System ciassified as Youths all persons between 
the ages of 16 and 30. While we classified our boys as adults, the American adopted 
the converse method, and classified his adults as boys. I thought myself that the 
truth lay midway between these two systems, between the system that ends too early 
and that which prolongs it too late, between the voluntary system of England and the 
State Reformatory System of the United States. The point I was aiming at was to 
take the ‘dangerous’ age—16-21—out of the Prison System altogether, and to make 
it subject to special ‘Institutional’ treatment on reformatory lines. I was impressed 
by all that I saw and learnt at the principal State Reformatories of America, at that 
time chiefly in the State of New York and Massachusetts. The elaborate system of 
moral, physical, and industrial training of these prisoners, the enthusiasm which 
dominated the work, the elaborate machinery for supervision of parole, all these things, 
if stripped of their extravagances, satisfied me that a real, human effort was being 
made in these States for the rehabilitation of the Youthful criminal. It was on my 
return that, with the authority of the Secretary of State, the first experiments were 
begun of the special treatment, with a view to the rehabilitation of the young prisoners, 
16 to 21, in London Prisons” (The English Prison System, (1921), p. 91). 

*(Ottawa, 1938). 

*The Hon. Mr. Justice Archambault, R. W. Craig K.C., J. C. McRuer K.C., 
A. J. Fraser (Secretary), J. L. Kent (Assistant Secretary). 
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which ranks as a very important document of modern criminal policy. 
It is most instructive to note that the Canadian commission follows 
closely in its recommendations the penal ideas which have been developed 
in Great Britain. Many of these have already been adopted in this 
country and some are likely to be put into effect in the near future. The 
report itself suggests in its final conclusions that certain measures should 
be taken “‘so that the British principles of administration, which form 
the foundation of this report may effectively be imported into the Canadi- 
an System.””?7 A comparison of the reports on penal questions in Eng- 
land with those relating to such far-off countries as India** and 
Burma” brings a realization of how vast and fruitful is the field of penal 
collaboration and a regret that so little has as yet been accomplished. 

However, when exploring the possibilities of such a collaboration 
two facts should be borne in mind. The first is that as a result of 
differences in the organization of police forces in penal law and criminal 
procedure, in the attitude of society towards crime and criminals, and 
in the methods of reporting, registering, and publishing offences, it will 
be found that criminal statistics as a comparative instrument are par- 
ticularly defective, and can be used only with the greatest reserve and to 
a very limited extent. Secondly, every attempt at penal collaboration 
between two or more countries must be preceded by an extensive survey 
of the local conditions of each. Occasionally it may be found that in 
some particulars the penal rules of one country are much superior to 
those of another. It is plain that in such a case it would be a wise act 
of criminal policy for the latter country to abandon its own rules and to 
adopt those of the former: if the benefits of collaboration were fully 
recognized and its practice extended such changes could be readily made 
without any loss of national self-respect. 

For instance, the English system of criminal procedure differs from 
that of all other European countries in that the accused cannot without 
his consent be compelled to answer questions put by officials. There is 
no doubt that such a rule embodies a more enlightened conception of 
the manner in which a criminal prosecution should be conducted, so that 
instead of insisting on this difference, efforts should be made to persuade 
all other countries to adopt the English system, thereby not only raising 
the standard of their criminal justice, but also bringing greater uniformity 
in their criminal procedure. It is very interesting to note that a French 


*7Report of the Royal Commission to Investigate the Penal System of Canada, at 
p. 362. 

**See Report of the Indian Jails Committee, 1919-20 (Cmd. 1303, 1921). 

"Prevention of Crime and the Treatment of the Criminal in Burma, Report by 
A. Paterson, H.M. Commissioner of Prisons for England and Wales (Rangoon, Burma, 
1927). 
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jurist of such eminence as Professor Roux, judge of the supreme court 
and general-secretary of the International Penal Law Association, 
arrived at a similar conclusion in his report on the Treatment of Witnesses 
and Persons awaiting trial, which he presented to the League of Nations 
on behalf of the association.*® 

There are also many instances in which a country preserves extremely 
unsatisfactory rules from a sense of tradition even though these rules 
operate to hinder the efficient repression of crime, so that their retention 
is against the interest of the country which clings to them. This is 
the conclusion to which the International Penal and Prison Commission, 
for instance, came when working on the elaboration of a model extra- 
dition treaty.** Finally, it must also be noted that sometimes differences, 
which seem great and substantial, are found, on deeper investigation, to 
be much less important than was originally thought. The more careful 


**It is safe to affirm that, when once the principle is admitted, that no one shall 
be forced to accuse himself, and when once the law stipulates that the accused shall 
not be interrogated except with his voluntary and explicit consent, all the abuses 
just referred to will disappear as if by magic, for their source is to be found in an 
attempt to obtain a confession’’ (League of Nations report, A.24. 1938. IV. p. 16). 

“The next step to be taken [states the sub-commission appointed to formulate the 
first draft of a model extradition treaty] would be to eliminate the differences which 
are due to chance or tradition, rather than to considerations of fact, but it would be 
no less important to inquire whether a greater or smaller part of the provisions which 
have been stereotyped, often for a hundred years, and which are due rather to tradition 
than to general material considerations, do not betray reminiscences of the past and 
express what was quite suitable to former conditions, rather than reveal a reasoned 
knowledge of what is the most useful at the present time to international legal assistance. 
Moreover, it can hardly be denied that at any rate some stereotyped provisions of 
extradition treaties are inspired more by mutual mistrust and by the fear of some 
States that they will lose some sovereignty than by the desire to combat crime with 
common means and to the greatest possible extent” (‘Introduction to the First Draft 
of a Model Extradition Treaty by the International Penal and Prison Commission’’ 
in Recueil de documents en matiére pénale et pénitentiaire, vol. |, livraisons 3 et 4, 
déc., 1931, p. 476). Although the League of Nations committee of experts for the 
progressive codification of international law came to the conclusion that extradition 
cannot be dealt with in a general convention (see report of the sub-committee published 
in the supplement to 30 American Journal of International Law (1926), at pp. 242-51), 
it is important to study the work accomplished by the International Penal and Prison 
Commission (see ‘‘First Preliminary Draft of a Model Extradition Treaty and the 
Explanatory Memorandum”’ in Recueil de documents en matiére pénale et pénilentiaire, 
vol. I, livraisons 3 et 4, déc., 1931, pp. 472-517, and the ‘‘Final Draft of a Model Extra- 
dition Treaty” in Recueil de documents en matidre pénale et pénitentiaire, vol. V, 
livraison 2, mars, 1936, pp. 268-79). Special stress must also be laid on the investi- 
gation carried out on the same subject by the Harvard Law School (Research in Inter- 
national Law) which drew up after extended and thorough study, a draft convention 
on extradition (see, ‘‘I. Extradition Draft Convention with Comment,” published in 
the supplement to 29 American Journal of International Law (1932), at pp. 15-434). 
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and thorough are the comparative investigations, the easier it will be 
to find solutions which will eliminate or at least sensibly diminish the 
existing differences. A particularly striking instance is afforded by a 
recent investigation carried out by the Harvard Law School committee 
of research into international law when seeking to construct a draft 
convention on criminal jurisdiction. The conclusion at which they 
arrived is all the more significant, as this question of criminal jurisdiction 
on an international scale is one of the most intricate and complicated of 
international penal law.*? Men, who, like Maurice Travers, have laid 
the foundation of this branch of law, urge in the strongest terms a real 
internationalization of its fundamental provisions. 


Jn their report we read the following statement: ‘‘The investigation indicates 
that States have much more in common with respect to penal jurisdiction than is 
generally appreciated, that the gulf between those States which stress traditionally 
the territorial principle and the States which make an extensive use of other principles 
is by no means so wide as has been generally assumed, that there are practicable bases 
of compromise, without sacrifice of an essential state interest, on most if not all of the 
controverted questions, and that it is feasible to attempt a definition of penal juris- 
diction in a carefully integrated instrument which combines recognition of the juris- 
diction asserted by most States in their national legislation and jurisprudence with 
such limitations and safeguards as may be calculated to make broad definitions of 
competence acceptable to all’’ (at p. 447). See, ‘II. Jurisdiction with Respect to Crime. 
Draft Convention with Comment,”’ prepared by the research committee in inter- 
national law of the Harvard Law School, published in the supplement to 39 American 
Journal of International Law (1935), at pp. 435-651. Again, this important body did 
not agree with the conclusion at which, a few years before, the League of Nations’ 
committee of experts for the progressive codification of international law had arrived, 
that an international convention on this matter was not possible (see, ‘‘Report of the 
Sub-Committee: Criminal Competence of States in Respect of Offences Committed 
outside their Territory’ published in the supplement to 29 American Journal of Inter- 
national Law (special number, Jan., 1928), at pp. 252-9). 

This is what Maurice Travers, author of a monumental work in five volumes, 
Droit pénal international et sa mise en euvre en temps de paix et en temps de guerre (1920-22), 
writes on this subject: “le bouleversement créé par la guerre de 1914-1918 a mis en 
relief, d’une facon particuliérement nette, l'interdépendance des nations, la com- 
munauté d'intéréts qui les unit. La constitution méme de la Société des Nations est 
une preuve de l'impression produite dans le monde entier par la constatation d’une 
solidarité que l’on ne croyait pas aussi grande. Or, c’est particuliérement pour la 
répression des crimes et des délits que l’union d’intéréts des différentes nations est 
étroite. Pour le droit civil et le droit commercial, deux principes sont en conflit: celui 
de solidarité et celui de compétition, de lutte entre pays. . . . Au contraire, en matiére 
pénale, la rivalité n’existe pas: seule subsiste l'identité des intéréts. Tout pays a avantage 
a voir diminuer la criminalité dans les autres. . . . C’est la compréhension grandissante 
de cette communauté d’intéréts qui aménera progressivement le perfectionnement 
des régles du droit pénal international: c’est elle qui, jointe 4 une meilleure conception 
de l’intérét social fera prévaloir les idées que nous avons justifiées’’ (see Maurice 
Travers, ‘‘Les Effets internationaux des jugements répressifs’’ in Académie de droit 
international, Recueil des cours, 1924, 111, tome 4 de la collecton (Paris, 1925), at 
p. 465). 
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Ill 


The best research workers in every science have always appreciated 
the need for collaboration, but the advantages of collaboration in criminal 
science are so evident that they have also attracted the attention of 
governments. It may be useful without entering into too detailed an 
analysis to indicate the general lines on which this collaboration has 
been evolving. In this respect two periods must be distinguished. The 
first began in the second half of the nineteenth century and went on to 
the last great war (1872-1913). The second period, a much shorter one, 
comprising about fifteen years, began about, 1922, and continued to 
1939, when it was interrupted by the second great war. 

In the first period international penal collaboration was concentrated 
around two organizations: the International Prison Commission and the 
Union Internationale de Droit Pénal. The first was of an official, 
governmental character, the second of a more private and scientific 
nature. The world owes the idea, and the foundation of the International 
Prison Commission to the initiative of the United States of America. 
In 1870 both houses of congress jointly resolved that it would be useful 
to have an international conference on prison questions and that London 
would be a suitable place for such an assembly. As a result of this 
resolution the president appointed a special committee to promote such 
a congress and Dr. Wines was appointed for this mission. In 1871 he 
came to Europe and, through his activity, national committees in 
different countries of Europe were formed. Lord Carnarvon was 
appointed chairman of the English committee. In 1872 the first inter- 
national congress was held in London.* 

A few years later a permanent international organization was founded 
—the International Prison Commission—with the task of organizing 
an international congress every five years.** Up to 1913 the following 

“To America must be given the credit for initiating a movement which led 
directly to a confederation of States as a permanent association, with a declared purpose 
of studying the treatment of crime from the point of view (1) of penal legislation, 
(2) of administration, (3) of preventive measures’’ (Sir Evelyn Ruggles-Brise, Prison 
Reform: At Home and Abroad (London, 1925), p. 18). 

*The following countries were represented at the London congress: Austria, 
Bavaria, Brazil, Belgium, Chili, Denmark, France, Germany (Saxony, Baden, Prussia), 
Greece, Holland, India, Italy, Norway, Russia, Spain, Sweden, Switzerland, Turkey, 
Victoria. 

*The status of the commission was formulated at Stockholm in 1877. The first 
article of this ‘‘Réglement pour la commission pénitentiaire internationale” states that: 
“Il est créé une Commission pénitentiaire internationale qui aura pour mission de 
recueillir les documents et renseignements relatifs 4 la prevention et a la répression 
des crimes, ainsi qu'au régime pénitentiaire, a l'effet d’éclairer les gouvernements sur 


les mesures générales 4 prendre pour prévenir les infractions a la loi pénale et assurer 
leur répression tout en amendant les coupables.”’ 
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have taken place: at Stockholm (1878), Rome (1889), St. Petersburg 
(1890), Paris (1895), Brussels (1900), Budapest (1905), Washington 
(1910). Preparations had been made to hold the next congress in 1915 
in London but they were interrupted by the war. The International 
Commission was made up of official delegates of the associated countries. 
This commission settled the programme of each congress. In addition 
to the contributions sent by the official delegates, it was established that 
any one working or interested in the subject of criminal science could also 
send reports and take part in the deliberations of the congress. In the 
congresses, rapporleurs were appointed to deal with the material sent in 
and it was classified under the headings of the subjects put on the agenda 
of the congresses. There various subjects were discussed in sub- 
committees and finally brought before the assembly. Resolutions were 
adopted by a majority of votes. The proceedings of a congress (in- 
cluding the contributions sent in) were published by the commission. 
In this way the material of all eight congresses held up to the last great 
war was published and comprises about thirty to forty volumes. The 
scientific and practical value of this publication can hardly be over- 
estimated.*7 The knowledge of this material is indispensable to all 
those who work on the subject of criminal policy. 

The analysis of the proceedings of the different congresses shows how 
their investigations were being rapidly extended so as to cover the whole 
range of the problems of criminal policy. At first, as one sees from the 
first congress of London (1872), the deliberations touched only one 
aspect of criminal policy, namely, prison organization. All the thirty 
questions put on the agenda of the congress dealt exclusively with the 
prison system. In the next congress, held at Stockholm (1878), the 
field had already widened. The programme distinguished three sections: 
the legislative section, the prison section, and the section of preventive 
measures. However, the questions classified under these headings were 
still primarily of a penitentiary nature. Little by little, with the accu- 
mulated knowledge of criminal science and increased experience in 
penal administration, the opinion gained ground that the prison system, 
however important, is only one of the elements of the machinery of 
criminal justice. At the Rome congress the range of problems discussed 
was still wider. The programme of the congress of Washington, the 
last held before the great war, shows that nearly the whole of criminal 
policy was under discussion.** 


"Nearly all the proceedings can be obtained through Staemfli & Cie., Berne, 
Switzerland. 

*8See ‘‘Proceedings of the Washington Congress, 1910"’ in Sir Evelyn Ruggles-Brise, 
Prison Reform: At Home and Abroad, pp. 197-8. 
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Another important organization of international penal collaboration 
of this period was the Union internationale de Droit péna! (called in 
German: Die internationale kriminalistische Vereinigung). This or- 
ganization was formed in 1888 by Professors F. v. Liszt (German), Adolph 
Prins (Belgian), and G. A. Van Hamel (Dutch). It was a period when, 
under the influence of the Italian school,** and of the crisis through which 
criminal justice was then passing, it was more and more realized that 
far-reaching reforms in the penal systems of all countries could no longer 
be postponed. National groups of the Union were formed in nearly all 
European and in a great many non-European countries. The Union 
was a private organization. It was very active. It held regular 
congresses to discuss problems of criminal policy and to prepare drafts 
of penal legislation.*° The proceedings of these congresses were pub- 
lished in the Bulletin de l’' Union internationale de Droit pénal until 1913. 
This publication, too, is of considerable theoretical as well as practical 
importance.“ Thus, in the period 1870-1913 the foundations of inter- 
national penal collaboration were definitely laid. It was the result of 
the work done by the International Prison Commission and the Union 
international de Droit pénal.” Unfortunately this work was not suf- 


*On the subject of the Italian school founded by Lombroso, Ferri and Garrofalo 
(known as the ‘‘Scuola Positiva’’) see Professor U. Spirito, Storia del diritto penale 
Italiano (Torino, 1932), pp. 101-65. 

““VYon Liszt has described as follows the aim of the International Penal Union: 
‘‘Jede Strafgesetzgebung muss nationalen Charakter tragen, sie muss der Eigenart des 
Staates sich anpassen, fuer dessen Volk sie bestimmt ist. Aber jede Strafgesetzgebung 
ruht auf wissenschaftlichen Grundlagen: und die Wissenschaft, welche diese Grund- 
lagen zu gewinnen sucht, ist, wie jede Wissenschaft, an nationale Schranken nicht 
gebunden. So soll auch unsere Vereinigung eine internationale sein, um sie im gemein- 
samen Wettbewerb der einzelnen Laender zur Verfuegung zu stellen’’ (9 Zeitschrift 
fuer die gesamte Strafrechtswissenschaft, at p. 365). See also for the origins and the 
activities of the Union, F. Kitzinger, Die internationale kriminalistische Vereinigung 
(Muenchen, 1905). 

“After the last great war, an attempt was made to reconstitute the Union inter- 
nationale de Droit pénal. A new international organization was founded—L’ Association 
internationale de Droit pénal—with Professor J. A. Roux as its secretary-general, 
Professor Roux also edited the Revue internationale de Droit pénal, the organ of the 
association. The Germans, however, did not join this new organization and continued 
their work in contact with Austria, Switzerland, and certain Scandinavian countries 
within an organization bearing the title of the old one, founded by Von Liszt, Van 
Hamel, and Prins—Union internationale de Droit pénal (Internationale kriminalistische 
Vereinigung, usually known as the “‘I.K.V."). In recent years the Scandinavian countries 
(Sweden, Norway, Denmark, Finland) have founded an independent penal organi- 
zation, of their own. See De Nordiska Kriminalistfireningarnas Arsbok, 1938 (Annuaire 
des Associations de Criminalistes nordiques, 1938) published by K. Schlyter, O. H. 
Kraabe, H. Sund, V. Verkko (Stockholm, 1939). 

“Note also the international congresses of criminal anthropology in Rome (1885), 
Paris (1889), Brussels (1892), Geneva (1896), Amsterdam (1901), Turin (1906), Kéln 
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ficiently extensive. An international centre was certainly created for 
collecting information and exchanging views, but it went no farther than 
this. No machinery was created to guide the administration of criminal 
justice on an international scale. The work did not go beyond exchange 
of information, discussion, and adoption of recommendations. 

It would, however, be unfair not to recognize the great merits of this 
collaboration. It is not difficult to show that the resolutions adopted 
had a great influence on the shaping of penal legislation throughout the 
world. This collaboration had also the great merit of bringing together 
theorists and practitioners, and it showed that the administration of 
criminal justice cannot be managed satisfactorily on bureaucratic lines, 
but must be regulated by a due consideration of scientific principles and 
conclusions. These discussions have also helped to create public interest 
in penal reform, and brought home its importance to governments. It 
was also during this period, and, without doubt under the influence of 
this collaboration (above all as developed by the Union), that the founda- 
tions were laid for the comparative study of penal legislation. On 
this point two investigations must be mentioned. 

The first one was carried out by Professor Carl Stooss of Switzerland. 
He prefaced the construction of the penal code of Switzerland by a vast 
comparative study of penal legislations in all the Swiss cantons which 
had at that time different penal codes. This investigation had more 
than a national importance because Stooss elaborated and applied a 
method which is of great use in comparative international studies of 
penal matters. Stooss carried out his survey as follows. In the first 
stage he published what he called Die Zusammenstellung der Gesetzestexte 
of the different cantons, classifying all the penal provisions under separate 
headings. He was rightly of the opinion that a comparative study must 
be preceded by a systematic arrangement of the whole material to be 
compared, and in 1890 he published the result of his investigations in a 
(1911). These congresses were devoted to the discussion of problems of criminal 
biology, which in this period of Lombroso’s activity was of such great interest. The 
proceedings of these congresses were all published and are important for those who 
study the origin and the development of criminal biology and criminal sociology. In 
1927 Professor A. Lenz (Graz) in collaboration with Dr. Viernstein (Straubing) founded 
Die kriminalbiologische Gesellschaft, an international organization with the aim of 
co-operating in the study of criminal biology. Congresses were held in Vienna (1927), 
Dresden (1928), Monachium (1930), Hambourg (1933), and the proceedings, containing 
reports and discussions were published in four volumes. Another attempt to organize 
international scientific collaboration in criminology was made in Italy not long before 
the outbreak of the present hostilities. The first congress was held in Rome in 1938, 
and its proceedings were published under the title: Atti del I. Congresso internazionale 
di Criminologia: Relazioni generali e discussioni (Rome, 1939). 

“Die Zusammenstellung der Gesetzestexte,"’ wrote Stooss in the introduction to 
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volume which bore the significant title: Die Schweizerischen Strafgesets- 
biicher zur Vergleichung zuzammengestellt.“ Three years later Stooss 
completed the second task of his work. In two further volumes he car- 
ried out a comparative study using his first publication as a kind of 
legal raw material. The first of these volumes comprises the comparison 
of the “partie générale’ and the second the comparison of the ‘‘partie 
spéciale,”’ of the penal codes of all the Swiss cantons.“ z 

The second attempt was made by Professor F. Von Liszt. Under his 
direction a comparative work on an international scale was successfully 
attempted. Von Liszt wrote in his introduction that, when embarking 
on this impressive enterprise, he adopted the method employed by Stooss 
in his comparative penal investigations in Switzerland. First of all, 
Von Liszt published Die Strafgezetzgebung der Gegenwart in Rechts- 
vergleichender Darstellung, of which the first volume (1894) dealt with 
the criminal law of European states, and the second (1899) of the non- 
European states.“© This was the first stage of these comparative 
investigations: the collection of the legal penal material to be compared. 
The second stage, the comparative examination, produced the monu- 
mental publication: Vergleichende Darstellung des deutschen und aus- 
lindischen Strafrechts, comprising sixteen volumes, in which the general 
and the special parts of the criminal legislation with certain institutions 
of criminal policy were studied from a comparative point of view.‘7 Both 
of these publications are the achievement of a number of jurists working 
together under a definite scheme. The work of Stooss and Von Liszt 
(especially the latter) constitutes a landmark in the history of compar- 
ative penal studies.** 
his work (p. xii), ‘‘schliesst eine vergleichende Darstellung keineswegs aus, sie bildet 
vielmehr die natuerliche Grundlage fuer diese. Nachdem der Stoff zur Vergleichung 
zusammengestellt ist, kann sich die Darstellung nun ganz der Vergleichung zuwenden 
und zeigen, worin die schweizerische Strafgesetzgebung uebereinstimmt und worin sie 
abweicht: historische und kritische Ausfuehrugen wird eine von dem Gesetzsstoff 
befreite vergleichende Darstellung weit eher zulassen als eine damit belastete.”’ 

“Die schweizerischen Strafgesetzbiicher sur Vergleichung susammengestellt und im 
Auftrage des Bundesrathes (Basel and Geneva, 1890). 

“Die Grundzsuge des schweizerischen Strafrechts im Auftrage des Bundesrathes ver- 
gleichend dargestellt (2 vols., Basel and Geneva, 1892-3). 

“Published by Otto Leibmann, Berlin. 

‘7Published by Otto Leibmann, Berlin. 

8Von Liszt holds that it is possible, and often desirable to establish general principles 
and even the unification of penal legislation. His views are summarized in the two 
following passages: ‘‘Es ist meiner Ueberzeugung nach heute jeden Augenblick moeglich, 
einen Strafgesetzentwurf auszuarbeiten der in seinen Grundzuegen ebensogut fuer 
Frankreich wie fuer das deutsche Reich, fuer Osterreich-Ungarn sogut wie fuer die 


Niederlande annehmbar waere. Wer das Gegenteil behauptet, der verkennt die 
Geschichte des Strafrechts. Gilt denn nicht die napoleonische Strafgesetzgebung in 


6 
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An important question now arises whether, in the field of inter- 
national penal collaboration, we can advance beyond what was ac- 
complished in the period of 1870-1914. It is the analysis of the second 
period (1922-39) which will give us the answer to this question. 


IV 


Little by little, after the conclusion of peace, international penal 
collaboration was taken up once more, but on somewhat different lines. 
The International Penal and Prison Commission (the addition of the 
word ‘‘penal’’ means that the activity of the commission was intended to 
cover the whole field of criminal policy) was, as in the days before the 
war, an official body.*® The commission continued to organize inter- 
national congresses. The first after the great war was held in London 
(1925), the second in Prague (1930), the third in Berlin (1935), and the 


allen ihren Grundzuegen seit einem halben Jahrhundert in dem fuehrenden deutschen 
Staate und seit ueber zwanzig Jahren im ganzen deutschen Reich? Laesst sich etwa 
die Rezeption des bayerischen Strafgesetzbuchs in den suedamerikanischen Staaten 
wie in Griechenland in Abrede stellen? Ich wiederhole es: nur die Grundzuege stehen 
in Frage. Aber man vergesse nicht, dass unsere ganze Reformbewegung dahin draengt, 
gerade diesen Grundzuegen erhoehte Bedeutung zu verleihen. Je mehr wir uns darueber 
klar werden, dass die Ueberladung des besonderen Teils unserer Strafgesetzbuecher, 
diese endlose Unterscheidung von schwereren und leichteren Faellen desselben Ver- 
brechens wertlose Spielerei ist, desto geringeres Gewicht werden wir all diesen ehrwuer- 
digen Ueberlieferungen der nationalen Gesetzgebung beimessen. . . . Die Wissenschaft 
des Strafrechts in diesem Sinne, d.h. als die Klarlegung der allgemeinen Merkmale des 
Verbrechensbegriffs, ist notwendig international. Der Begriff der strafrechtlichen 
Verantwortlichkeit ist der gleiche in Frankreich wie in Schweden, moegen auch die 
Grenzen der Strafmuendigkeit hier anders gezogen sein als dort; die Unterscheidung 
von Verursachung und Veranlassung verliert an ihrem wissenschaftlichen Wert nichts 
durch die Erkenntnis, dass nach deutschem Recht schon die blosse Veranlassung fuer 
den Erfolg haftbar macht; die Auffassung der Anstiftung und der Thaeterschaft ist 
in ihrem innersten Kern unabhaengig von jeder positivrechtlichen Gestaltung; und wer 
wollte behaupten, dass alle die psychischen Funktionen, deren Analyse fuer den 
Kriminalisten unentbehrlich ist, dass die Begriffe des Wollens, des Vorsatzes, der 
Absicht, des Entschlusses, der Ueberlegung usw. national-englische oder spezifisch 
portugiesiche waeren?’’ (Die Strafgesetegebung der Gegenwart in rechtsvergleichender 
Darstellung, 1. Band. ‘Das Strafrecht der Staaten Europas” (Berlin, 1895), pp. xx-xxi, 
xxiv. Von Liszt's conclusions were corroborated some forty years later by the Inter- 
national Penitentiary Congress of Prague (1930); by the International Penal Law 
Association at its congress in Brussels (1926), in Palermo (1933); and by the proceedings 
of the International Bureau for the Unification of Penal Law (Warsaw, 1927) and in 
Rome (1929)). 

“In 1931 the countries represented on the commission were: Austria, Belgium, 
Brazil, British India, Bulgaria, Chile, Czechoslovakia, Denmark, Egypt, Finland, 
France, Germany, Great Britain, Greece, Hungary, Italy, Japan, Netherlands, New 
Zealand, Norway, Poland, Portugal, Spain, Sweden, Switzerland, Union of South Africa, 
United States of America, Yugoslavia, Roumania. 
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fourth was arranged to take place in Rome in 1940. The proceedings 
of the congresses have been published, and these too constitute a most 
valuable contribution to criminal policy. In addition, the commission 
inaugurated a regular publication Recueil de documents en matiére pénale 
et pénitentiaire, of which the aim is to give information about the state 
of penal legislation and the reforms of the administration of criminal 
justice in various countries of the world. An essential change, however, 
has now taken place in its activities. The commission realized that in 
the changed conditions of Europe, when the need was growing for the 
establishment of an international juridical order, the commission should 
be something more than a co-ordinating centre for international penal 
discussion. It was felt that the commission had also to explore the 
possibilities of an international juridical order in criminal policy and to 
expedite the improvement of penal administration in the systems of its 
member states. 

The commission began to adopt a more active attitude. Two 
manifestations of this activity call for special notice: (a) the organization 
of international enquiries (enquétes) into certain problems of penal ad- 
ministration, (b) the elaboration by the commission itself of certain 
standard sets of penal rules to be observed in common by the different 
countries. Under (a) may be mentioned the inquiry into the juvenile 
courts (1927); the inquiry into safeguards against the abuse of detention 
before trial (1928); and the inquiry into the prison systems of the different 
countries (1935, 1936). Under (b) we must note: rules for the treatment 
of prisoners (1929); the draft of a model extradition treaty (1935); the 
questionnaire on the scientific examination of prisoners to be adopted in 
common by different countries; the questionnaire on the form of criminal 
statistics to be adopted in common by different countries; and the 
memorandum on the vocational training of prison officials.*° 

These two forms of international penal activity should be encouraged 
and pursued with ever-increasing energy. But one must be careful not 
to exaggerate the practical importance of such activities. The Berne 
commission with its present powers, or lack of powers, can never acquire 
a real knowledge of the working of the machinery of criminal justice in 
the different countries and can never contribute adequately to its im- 
provement. When for instance one reads the answers given to the 
commission's enquéte regarding the juvenile courts or regarding the safe- 
guards against the abuse of detention before trial in the different countries 
one receives the impression that everything everywhere is perfect. We 

5°All these documents mentioned under (a) and (b) have either appeared as separate 


publications of the commission or are to be found in Recueil de documents en matidre 
pénale et pénitentiare, also published by the commission. 
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know, however, very well how far the reality is from this ideal. The 
improvement of the administration of criminal justice in many countries 
has very often been held up by a lack of impartial and constructive 
criticism. Again it is not enough to elaborate a questionnaire on the 
examination of the personality of the prisoner; what is important is to 
discover how these examinations are in fact carried out in different prison 
systems and what use is made of them in classifying the prisoners and in 
reforming them. 

It was in the second part of the period under investigation (1929-39) 
that an attempt was made to start international penal collaboration on 
new lines. It was then that the League of Nations began to take an 
interest in this problem which was eventually entrusted to the fifth 
commission (Questions sociales et économiques). It is true that for a long 
time numerous jurists had been of the opinion that the League of Nations 
was the right institution to take the lead in the field of international 
penal collaboration. Convincing arguments were put forward. Why, 
for instance, should questions like the white-slave traffic, the drug traffic, 
and child welfare become the object of the League of Nations’ activities, 
while the administration of criminal justice and the fight against crime 
were left outside the scope of this institution? Further, the League of 
Nations, by the very fact that it promoted international co-operation in 
the matter of the apprehension of certain offenders and the repression 
of certain crimes, committed itself to lending its assistance to the no less 
important task of promoting rational and progressive methods in the 
treatment of crime and criminals. It was also very difficult to maintain 
that the problem of penal administration was not of an international 
nature; the work accomplished in this field by the different international 
penal organizations in the preceding seventy years provided a most 
convincing proof to the contrary. Of course it was realized that the 
inclusion of this question in the programme of the League of Nations’ 
activities demanded great tact and circumspection, because it is in this 
direction that it is so easy to infringe the traditional doctrines of national 
sovereignty. But it was also more and more clearly realized that some 
countries laid an exaggerated emphasis on these doctrines in order to 
keep the League of Nations outside this field, lest international 
investigations should disclose the grave defects in their machinery of 
criminal justice. They invoked the doctrine of national sovereignty to 
hide their national imperfections. However, the knowledge accumulated 
before the war, and the work pursued after the war, by scientific penal 


"See on the subject of present systems of criminological observation of prisoners, 
the critical remarks in my article ‘‘L’Antropologia criminale e l’esecuzi6ne delle sanzioni 
detentive” in 2 Rivista del diritto penitensiario (1934). 
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organizations pointed to the necessity for advancing beyond the boun- 
daries of the traditional doctrine of national sovereignty. What para- 
lysed progress in the field of penal collaboration was the lack of an 
organization with an adequate constitution, adequate prestige, and 
adequate power. The League of Nations appeared to be exactly the 
appropriate institution to entrust with this mission. The following are 
the circumstances which led to the realization of this idea. 

In 1929, the Howard League for Penal Reform published a memoran- 
dum setting out a number of instances which had occurred in the prisons 
of various countries and which showed how inhuman and inefficient 
prison systems still were. The Howard League asked that the question 
of prison reform should be put on the agenda of the League of Nations 
and suggested that a prison code should be elaborated and adopted by 
all countries, and that this should be observed by all of them. This 
memorandum, the accuracy of which could not be disproved, followed 
the tradition of John Howard, and it made a deep impression on public 
opinion in many countries. In 1930 this question, thanks to the initia- 
tive of the League of Nations’ delegate from the republic of Cuba, was 
put on the agenda of the council of the League of Nations. The 
International Penal and Prison Commission prepared Un Ensemble de 
régles pour le traitement des prisonniers, which served as a basis for dis- 
cussion, and in this way a new stage was reached in the progress of 
international penal collaboration. Let us now briefly survey its achieve- 
ments. 

From that year onwards penal reform became one of the subjects to 
which the League of Nations gave its attention. The progress of this 
activity has been regularly reported in the special journal published by 
the League of Nations under the title Penal and Penitentiary Questions 
(often with the added sub-title: Improvements in Penal Administration) 
which also recorded the activities of certain international penal organiza- 
tions with which the League of Nations collaborated on penal matters.* 


“We read in the League of Nations report, Improvements in Penal Administration 
(A.26. 1930. IV. p. 1): ‘On January 14th, 1930, at its fifty-eighth session, the Council 
of the League adopted the following resolution, proposed by the representative of Cuba: 
‘In view of the fact that the improvement of Penal Administration is at present occu- 
pying the attention of many of the peoples of the world and that there are certain 
international aspects to the question, the Council requests the Assembly to place the 
question on its agenda with the object of deciding the best way in which the League of 
Nations can co-operate with the International Prison Commission and other interested 
organizations in their efforts to assist in the development of prisons in accordance with 
modern economic, social and health standards’.”’ 

‘These are the documents of the League of Nations arranged in chronological order 
from 1939 to 1929: A.20.1939.I1V; A.70.1938.1V; A.24.1938.1V; A.62.1937.1V; 
A.23.1937.1V; A.70.1936.V; A.V/16.1936; A.25.1936.I1V; A.63.1935.1V; A.21. 
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The most important matters which were dealt with were: the compilation 
of standard minimum rules for the treatment of prisoners, and the recom- 
mendation of this code of rules to the attention of all the governments; 
an enquiry into the number of prisoners and the measures taken to 
reduce it; the treatment of witnesses and accused persons. We must 
note that all these subjects were put on the agenda of the League of 
Nations through the energetic initiative of the Howard League for Penal 
Reform," and with the valuable assistance of the International Penal 
and Prison Commission.® 


The theoretical importance of this new stage in international penal 
collaboration should not prevent a critical examination of what has been 
accomplished in practice. In a period of ten years, the achievements 
amount to no more than the recommendation of a minimum prison code,** 


1935.1V; A.45.1934.1V; A.14.1934.1V; A.44.1933.1V; A.37.1933.V; A.37.1933.V; 
A.26.1933.1V; A.23.1933.1V; A.7.1933.V; A.58.1932.I1V; A.6 and A.6/a/.1932. 
Extract No. 1 A.70.1931.1V; A.25./a/, 1931.1V; A.25.1931.1V; C.620.M.241. 
1930.1V; A.64.1930.1V; A.26.1930.1V; C.564.M.215. 1929. 

“This activity was carried out on behalf of the Howard League for Penal Reform 
from 1925 to 1935 under the direction of the late Miss Eaton and since then by Miss S. 
M.Fry. The league had an office in Geneva and rightly attached the greatest importance 
to this international penal activity. In the last few years the following three documents 
drawn up on this subject by Miss Fry aroused wide interest: The Prisoner Population 
of the World (1936); The Accused: International Survey (1937); Observations on the Treat- 
ment of Witnesses and Persons Awaiting Trial sent to the League of Nations at its request 
on behalf of the Howard League for Penal Reform and published in the League of 
Nations Report on Penal and Penitentiary Questions (A.24.1938.1V. pp. 18-20). 

‘The first general-secretary of the commission after the great war was Professor 
S. Van Der Aa (Holland). The present general-secretary is Professor E. Delaquis 
(Switzerland). 

“The document was prepared by the International Penal and Prison Commission, 
Certain modifications in it were introduced as the result of various organizations which 
were consulted. The most important of these were: The Observations of the Howard 
League; Observations présentées a la Société des Nations au sujet d'un ensemble de régles 
pour le traitement des prisonniers (by Professor Roux of the International Association of 
Penal Law); Observations made by the International Labour Office on Prison Labour 
(Geneva, 1932; reprinted from International Labour Review, vol. XXV, March and April, 
1932); Reply by the Health Committee; Reply by the Commission for the Protection and 
Welfare of Children and Young People; First Draft of the Standard Minimum Rules for the 
Treatment of Prisoners (C .620.Ma241.1930.LV); New Draft with Explanatory Remarks 
(A.26.1933.1V); Final Text (A.45.1934.1V. pp. 3-8). The document contained 55 
paragraphs and as is stated in the ‘‘preliminary observations’’: ‘‘The rules contained in 
this collection are framed with a practical object. They show the general direction 
which it is desired should be followed in the application of every penitentiary system, 
whatever the legal, social and economic conditions. These Rules do not in their 
entirety describe a model condition of things, but they serve to indicate the minimum 
conditions which should be observed in the treatment of prisoners. . . .”’ 
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the prosecution of an inquiry on prison population,*’ and the publication 
of a document in the form of rules for the treatment of persons accused, 
and of witnesses, which was drawn up by the technical organizations 
collaborating with the league.** Nearly five years were needed before the 
minimum standard of prison rules was recommended. Obviously, the reason 
which prevented the League of Nations from moving more quickly and 
from going farther in this was the same reason that hampered its acti- 


‘'The International Penal and Prison Commission was entrusted by the league 
with this investigation. The commission published the result of its enquiry under the 
title, Enquiry into the Number of Prisoners and the Measures Taken to Reduce It. The 
text of the resolution adopted by the League of Nations is as follows: ‘‘The Assembly . . . 
instructs the Secretary-General to have recourse to the good offices of the International 
Penal and Penitentiary Commission asking it to institute, if necessary with the as- 
sistance of the League Secretariat, an enquiry (a) Into the number of prisoners over 
eighteen years of age (separate figures being given for men and women) in the different 
countries at the nearest possible date to December 31st, 1936. By prisoners is meant 
persons deprived of their liberty (excluding those detained on account of mental or 
physical unfitness), whether: 1. On remand, or awaiting trial, 2. Under judicial 
sentences, or 3. Detained and not included in the above categories: Where possible the 
figures should show the number of prisoners of each of these three categories. (6) Into 
the measures taken in different countries during recent years with the object of reducing 
the number of prisoners’’ (see on this subject: A.16.1938.I1V and A.70.1938.IV, 
pp. 1-2). The fifth committee recommended that ‘‘the prison administrations of all 
countries should make a detailed study of the measures described in the report of the 
International Penal and Penitentiary Commission and in that of the Secretary-General 
of the League. These measures tend to reduce the number of prisoners very consider- 
ably, and at the same time, have the advantage of introducing more rational measures 
for the rehabilitation of prisoners.”’ 

‘*The observations of technical organizations were published in the League of 
Nations report on June 22 and 23, 1939 (A.24.1938, IV, pp. 12-21). In accordance 
with a resolution adopted at the suggestion of Professor V. Pella (League of Nations 
Journal of the Nineteenth Session of the Assembly, Nr. 13. Geneva, Sunday, Sept. 25, 
1938, p. 209), the representatives of the technical organizations met at Geneva on 
July 22 and 23, 1939, to draw up a joint memorandum on the treatment of witnesses 
and accused persons, taking as the basis the document drafted by the International 
Penal and Prison Commission; ‘‘Mesures qui pourraient étre proposées en vue de pro- 
téger les témoins et les prévenus contre les violences et autres moyens de contrainte 
physique ou mentale” (Berne, 1939). The text of the document adopted was published 
in the League of Nations’ report (A.20.1939.1V. pp. 16-25). The war prevented this 
from being put on the agenda of the League of Nations. There is, however, no doubt 
that the study of this problem should be renewed as soon as possible. The construction 
of standard minimum rules for the treatment of witnesses and accused persons on 
the lines of the standard minimum rules for the treatment of prisoners and its enforce- 
ment in criminal proceedings of the different countries would considerably improve 
the whole machinery of criminal justice and penal administration. See on one of the 
aspects of this problem an important article by M. Ploscowe, ‘‘Measures of Constraint 
in European and Anglo-American Criminal Procedure’’ in 23 Georgetown Law Journal 
(1935), at pp. 762-801. 
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vities in many other spheres: lack of executive power. The necessity for 
penal collaboration in order to bring about an improvement of criminal 
justice throughout the world was obvious and urgent. In the political 
and social situation of Europe during the period 1929-39 the task which 
the League of Nations had undertaken was manifestly an extremely 
difficult one.** 


There was no special body entrusted with this task within the League 
of Nations, but the work was done through the collaboration of the 
League of Nations with the penal organizations called “technical organiza- 
tions.""** These organizations suggested to the League of Nations what 
penal question should be put on its agenda, and if the League of Nations 
agreed with a suggestion, it asked all the organizations to present their 
observations on the subject. These organizations were to come to an 
agreement and eventually to draw up a document destined to be the 
basis for the League of Nations’ discussion. This document was then 
re-examined by the League, sent to different governments for their 
opinions, readjusted in the light of the replies received, and finally 
adopted by the League. As can be seen, the function of the League of 
Nations in this matter was passive. It co-ordinated the activity of the 


‘See Professor D. de Vabres, Les Principes modernes du droit pénal international 
(Paris, 1928), pp. 1-2: ‘‘Dans ces années d’aprés-guerre, la science du droit pénal inter- 
national, dont les origines sont si anciennes, acquiert un regain d’actualité et bénéficie 
d'un véritable rajeunissement. Elle solicite et elle obtient le concours d'un nombre 
toujours plus élévé de chercheurs. Ces concours répondent a une necéssité évidente. . . . 
Ce développement coincide avec la crise de nationalisme qui, par un véritable paradoxe, 
s'est instituée au lendemain de la guerre en méme temps que se fondait la Société des 
Nations dans l’ordre moral, aussi bien qu’économique et politique. I] est urgent 
que dans le domaine de la ‘politique criminelle,’ cet esprit particulariste soit vaincu. 
Il est urgent qu’a l’internationalisme du crime s’oppose I'internationalisme de la 
répression. . . . Les temps sont propices a cette collaboration. L’analogie grandissante 
des civilisations a provoqué, dans les manifestations modernes du crime, une certaine 
uniformité. Les préoccupations des législateurs répressifs se ressemblent, les moyens 
nouveaux de la politique criminelle aussi. Nous voyons des institutions telles que le 
sursis, la libération conditionnelle, les mesures de sfreté, bénéficier progressivement 
d’une application quasi universelle.”’ 

*In this connexion the following organizations have to be mentioned: International 
Penal Law Association; International Penal and Prison Commission; International 
Criminal Police Commission; Howard League for Penal Reform; International As- 
sociation of Penal Law; International Penal Law Union. A good survey of these or- 
ganizations is given by M. Hagemann, ‘‘Kriminalistische Organisationen’’ in Hand- 
wérterbuch der Kriminologie, vol. 11 (Berlin, 1936), pp. 237-49. As regards the resump- 
tion of penal collaboration after the last great war between the different organizations, 
see Comte C. de Wiart, ‘‘Le Travail pour l'unification du droit pénal,”’ in 13 Extrait des 
bulletins de l’ Académie royale de Belgique (classe des lettres), 5 sér.,t. XVIII, pp. 380 ff. 
See also E. Delaquis, ‘Internationale Zusammenarbeit auf dem Gebiete des Straf- 
rechts,"’ 46 Revue Pénale Suisse (1932), at pp. 401-22. 
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different technical organizations and played the part of intermediary in 
communicating with the governments. The League of Nations itself 
had no real criminal policy. While elaborating the minimum standard 
rules for the treatment of prisoners, some technical organizations 
(especially the Howard League for Penal Reform), and certain members 
of the assembly asked for the setting up of a special committee of the 
league to deal with penal questions. This suggestion was, however, 
rejected. The lack of such a body prevented the league from forming 
a long view in criminal policy and a clear conception of what should be 
attempted by penal collaboration. The League of Nations depended 
on the initiative of the technical organizations. It took an interest in a 
penal question only when one of these organizations suggested it and 
when all the others supported the suggestion. Finally, the League of 
Nations not only possessed no special organ for dealing with penal 
matters or any co-ordinated plan of activity, but it also had no powers 
of control and enforcement. 

A particularly interesting example illustrating this state of things is 
provided by the history of the minimum standard of prison rules. When, 
after nearly six years, all the technical organizations, the League of 
Nations, and the governments came to an agreement over this document, 
one might reasonably have hoped that the league would have adopted 
the document under the form of an international convention binding all 
the states that had signed it and that the league would have taken all 
the necessary measures to see that the signatories should observe the 
rules of this prison code. The league, however, did nothing beyond 
recommending the document to the attention and care of the different 
governments. It did not set up any machinery to discover when the 
rules had been violated and to force the transgressing states to make 
amends. When, therefore, some time later, the Howard League for 
Penal Reform published a document quoting cases of violation of certain 
of these rules by the governments which had adopted the document in 
its entirety, the League of Nations limited itself to making merely a 
general appeal to the states to observe the rules. 

Under such conditions the work of international penal collaboration 
was very difficult, and the difficulty was increased by the fact that the 
League of Nations pursued simultaneously but independently certain 
activities which really should have been co-ordinated with the activity 
described above. Thus, under the auspices of the League of Nations, 
certain international conventions have been prepared and concluded 
which relate to international criminal law and have to some extent 
unified some provisions of criminal procedure on an international scale. 
We have especially in mind international conventions dealing with the 
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traffic in women, children, and slavery, the traffic in drugs, obscene 
publications, suppression of counterfeit currency. Certain activities of 
the League of Nations committee of experts for the progressive codifi- 
cation of international law are to a great extent matters of penal col- 
laboration and should therefore have been co-ordinated with the inter- 
national penal work of the league." Another activity which should be 
co-ordinated is that pursued by the child-welfare committee which, 
among other things, carried out investigations into juvenile delinquency 
and its treatment.” Finally, the fact that the League of Nations 
collaborated with the technical organizations did not prevent these 
organizations from studying questions of penal collaboration separately, 
each on its own behalf. We must particularly mention here the Inter- 
national Penal and Prison Commission, the Association internationale 
de Droit pénal, and to a certain extent the Bureau pour |’Unification 
internationale de Droit pénal. 


V 


During the period 1929-39 an entirely new form of international 
collaboration in criminal policy arose. The fact that the League of 
Nations took an active part in this work shows clearly that it should be 
recognized as of common interest to the international community of 
states and that an international effort is needed for its promotion and 
development. The experience gained in this period shows also on what 
lines this activity will have to evolve in the future in order to be effective. 
There is no doubt that the League of Nations is the kind of organization 


“The following three investigations of the committee of experts for the progressive 
codification of international law should be mentioned: (1) ‘‘Whether there are problems 
connected with extradition which it would be desirable to regulate by way of general 
conventions and, if so, what these problems are and what solutions should be given 
them” (Rapporteur: Professor Brierly; member: Mr. De Vissher). (2) ‘‘Criminal 
competence of states in respect of offences committed outside their territory’ (Rap- 
porteur: Professor Brierly; member: Mr. De Vissher). (3) ‘‘Is it possible to establish, 
by means of a general convention, provisions concerning the communication of judicial 
and extrajudicial acts in penal matters and letters rogatory in penal matters’’ (Rap- 
porteur: Professor Schiicking; member: Professor Diene). All these reports have been 
published in the League of Nations documents and can also be found in the supplement 
to the American Journal of International Law, the first investigation in vol. 20 (1926), 
at pp. 242-51; the second, idem, at pp. 252-9; the third in vol. 22 (special number 
Jan., 1928), at pp. 47-104. 

™See for instance Auxiliary Services of Juvenile Courts (Geneva, 1931); Institutions 
for Erring and Delinquent Minors (Geneva, 1934); Principles applicable to the functioning 
of Juvenile Courts and similar bodies, Auxiliary Services and Institutions (Geneva, 1937). 
See also the publications of the Child Welfare Information Centre. 
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to which this work can best be entrusted.“ The work itself might well 
find its place inside the commission which in the past dealt with economic 
and social questions and the reorganization of which forms the subject 
of the above-quoted Bruce report. Inside this commission a permanent 
standing technical committee, called the penal committee, should 
undoubtedly be formed. The committee should be in close touch with 
the governments, with the other technical committees of the commission, 
and with all existing international penal organizations and those working 
on topics related to penal matters. The penal committee should be 
organized in such a way as to be able to fulfil, among others, the following 
functions: (a) study of penal matters; (b) preparation of legal enactments; 
(c) work of unification; (d) improvement of penal administration. 

(a) In connexion with the first, the penal committee should receive 
and collect all available information relating to crime. All material 
collected by governments, penal organizations, social services, and 
scientific institutions should be put at the disposal of the penal com- 
mittee. In addition the committee should have the right to demand 
that the governments, or institutions, carry out for its benefit certain 
special investigations. At the same time the committee itself should 
be in a position to carry out research work and should continually examine 
the whole material which is thus put at its disposal. 

(b) Certain types of crimes have an international character and for 
their efficient repression there is in many cases needed an internationaliza- 
tion of certain rules of criminal procedure and even of criminal law. 
This penal committee should prepare the ground for this work and 
under its auspices international conventions relating to these offences 
should be elaborated and adopted. The League of Nations has done 
much valuable work in this direction and has laid the foundations for 
international legislative activities of this kind for the future. 

(c) In connexion with unification, the penal committee must con- 
tinually survey the whole field of penal legislation and select those parts 
which can eventually be unified. Thus, unification must above all be 


The League of Nations report on The Development of International Co-operation 
in Economic and Social A ffairs (called the Bruce Report) rightly notes that ‘‘The League’s 
resources enable it in the most economical way possible: (a) To collect and sift evidence 
drawn from all over the world; (b) To obtain the services of the best experts in the world 
working without reward for the good of the cause; (c) To arrange meetings between 
experts working in the same fields, enabling them to discuss their preoccupations, their 
success, their failures; (d) To provide constant and automatic opportunities for states- 
men to meet and discuss their policy; (f) To provide thereby means for better under- 
standing of the aims and policies of different nations; (g) To provide machinery for the 
conclusion of international conventions’’ (Report of the Special Committee, A.23. 1939, 
pp. 16-17). 
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understood as the formulation of guiding principles of criminal policy, 
criminal law, and criminal procedure.“ 

(d) Work for improvement of penal administration throughout the 
world is perhaps the most important from a practical point of view, and 
can be defined in the following manner: to make criminal policy evéry- 
where more humane and at the same time more efficacious. There is 
no contradiction between these two objectives. On the contrary, the 
history of criminal policy shows that when criminal policy was most 
cruel it was also least efficacious. Very often it was because of its 
inefficiency that criminal policy became cruel. As the prevention of 
crime increased so the intensity of punishment decreased. The know- 
ledge of crime and of criminals which we have accumulated shows that 
the fight against crime must not be left to the emotional reaction of the 
individual or of the group, but must be conducted on a scientifically 
planned and executed campaign of social defence. And in this campaign 
the relations between the rights of the individual and the rights of the 
state must be scrupulously regulated and observed. Accordingly the 
penal committee should follow the precedent of the minimum prison 
code created by the League of Nations, and should seek to develop and 
extend this principle so as to establish a general minimum code of rules 
over the widest possible field of criminal policy. It should continually 
survey the working of the machinery of justice in all countries in order 
to detect inefficiency and inhumanity and to prevent their recurrence. 

A task of such magnitude requires: (i) that the committee should be 
made up of men who by their inclination, training, experience, and social 
status hold out the greatest hope of being able to carry through the work 
thoroughly, boldly, and impartially. The number of these experts 


“The technical organizations having met at Geneva in the league secretariat on 
May 8-10, 1932, and ‘‘having considered, with a view to replying to the request contained 
in the assembly resolution, in what manner the assistance of the League might be of 
value with a view to achieving a gradual unification of criminal law and the co-operation 
of States in the prevention and suppression of crime,’’ agreed, among others, upon the 
following conclusions: 

“‘l. The League could render very valuable assistance with a view to the progressive 
unification of criminal law by preparing and inducing States to adopt conventions 
dealing in particular with; 

(a) The standardisation of the definition of offences the suppression of which is im- 
portant from the international point of view; 

(b) The standardisation of the fundamental rules of criminal law, starting with those 
intended to ensure the effective suppression of offences of an international character; 
(c) The inclusion in all penal legislations of standardised definitions of offences which 
States agree to regard as a danger to international relations; 

(d) The more extensive unification of certain branches of criminal law in the case 
of countries whose civilisation possesses certain common features” (League of Nations 
Penal and Prison Questions, A.6(a), 1932, Extract no. 1, pp. 2-3), 
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must be adequate in order to execute with efficiency the many and 
difficult tasks which confront international penal collaboration. Most 
probably it will be necessary to subdivide the committee into a certain 
number of sub-committees, of course working in closest collaboration. 
(ii) The committee should be assured of the right to acquire first-hand 
knowledge of the working of the machinery of criminal justice in every 
country in the world. (iii) The committee should also have the power 
in certain circumstances to conclude under the auspices of the League 
of Nations international penal conventions of a binding character. Very 
often the passing of a resolution and its recommendation to the various 
states are insufficient. (iv) The question arises whether the committee 
in order to fulfil its different functions, especially the reformative one, 
ought not to be invested with certain special powers similar to those given 
to a royal commission in British internal affairs. It is realized that this 
raises delicate problems connected with the rights of national sovereignty, 
but it should be possible to find a satisfactory solution. Perhaps a 
solution would be, that in certain cases, at the suggestion of the penal 
committee, the council of the League of Nations should authorize the 
setting up of a mixed commission composed of the delegates of the 
committee and representatives of the governments. (v) The penal 
committee must be in its essence international. It is to be hoped that 
the British Commonwealth of Nations and the United States will take 
a most active part in the work, for a full international penal collaboration 
is impossible without their assistance. It is also highly desirable that 
the interest of the South American states, where so much attention is 
devoted to penal questions, shall be enlisted in the cause.” 
Simultaneously, collaboration in criminal science should be pursued 
by scientific organizations of a private or semi-private kind. It is 
perhaps desirable to set up in addition to an international association, 
an organization of all the English-speaking countries in view of the many 
and close bonds by which they are already united. It is surprising to 
note how little is known in England about the penal systems and criminal 


We do, however, agree with the Bruce Report when it states that ‘‘it is coming to 
be realised that many of the really vital problems, by their very nature, do not lend 
themselves to settlement by formal conferences and treaties—that the primary object 
of international co-operation should be rather mutual help than reciprocal contract— 
above all, the exchange of knowledge and of the fruits of experience’ (p. 11). 

“In 1936, for the first time, the Union of Soviet Socialist Republics communicated 
with the League of Nations on the subject of penal collaboration, sending information 
relating to the treatment of prisoners in correctional camps, in connexion with the 
adoption by the League of Nations of the standard minimum rules for the treatment of 
prisoners (A.35.1936, pp. 9-13). The Union of Soviet Socialist Republics is not a 
member of the International Penal and Penitentiary Commission and did not take 
part in the work of any of the international penal organizations. 
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administration of other countries, and vice versa. There is no doubt that 
international penal collaboration pursued along the suggested lines will 
strongly stimulate comparative studies in criminal science.*’ Cogent 
arguments can be adduced in favour of establishing forthwith some 
central organization to make preparations for collaboration in the penal 
reconstruction which will be needed once the war is over. The proper 
solution of penal problems in all countries alike will not only make for 
the welfare of each but also will be a factor in stabilizing international 
peace. An efficient and enlightened administration of criminal justice 
is an essential element of national and international security. All that 
has been done in the past, in spite of imperfections and in spite of the 


‘The following remarks, made a hundred years ago by the commissioners of 
criminal law, are still up-to-date and fully deserve most careful consideration: ‘‘Writers 
on English law have seldom compared the provisions of foreign systems of criminal 
jurisprudence with our own: and it has been a commonly received opinion that the laws 
of England are founded upon principles so peculiar and characteristic, that no advantage 
could be derived from the comparison. Thus Lord Hale, after alluding to certain 
subtle distinctions respecting homicide, contained in the laws of the civilians and 
canonists, says, ‘But as the laws of several nations, in relation to crimes and punishments, 
differ, and yet may be excellently fitted to the exigencies and conveniences of every 
several state, so the laws of England are excellently fitted, in this and most other matters, 
to the conveniences of the English Government, and full and excellent reason: and 
therefore I shall not trouble myself about other laws than those of England.’ In 
composing a mere treatise of English law, intended for practical instruction, it would no 
doubt be impertinent and useless to allude to the laws of other countries and the opinions 
of foreign jurists: but where the existing laws of England are discussed, with a view to 
defining and improving them, their comparison with those of other nations will often 
be of material advantage. It is true, as Lord Hale observes, that the criminal laws 
of different nations vary; but at the same time, among many differences, many points 
of resemblance will always be found, because the object to which they are directed, 
being the prevention of crimes resulting from the common passions and tendencies of 
human nature, must be universally the same. The forms of procedure differ in different 
countries, but the characteristics of crimes are remarkably similar in all. Besides, 
the difficulties of definition and classification are, to a certain extent, common to all 
attempts to digest or codify criminal laws, though the laws themselves may vary; it 
must always therefore be useful to those engaged in undertakings of this kind to observe 
and consider the means used by others to overcome such difficulties. With this view 
we have thought it right to consult most of the numerous codes which have appeared 
in Europe and America in modern times, as well as the writings of foreign jurists, and 
we are bound to acknowledge that in some instances they have furnished us with useful 
suggestions for the improvement of our law, while in others they have illustrated and 
confirmed our own previously conceived opinions’’ (Fourth Report of Her Majesty's 
Commissioners of Criminal Law (1839) p. xviii). On the necessity of comparative 
studies, see Professor H. C. Gutteridge, ‘‘The Value of Comparative Law”’ in Journal of 
the Society of Public Teachers of Law (1931), at pp. 26-31, where he advocates ‘‘the 
abandonment of a policy of legal isolation.”’ 
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fact that it has been carried out on too small a scale, has undoubt- 
edly had a most beneficial influence on the progress of criminal science 
and the shaping of an improved criminal policy throughout the world. 
It should encourage perseverance in the effort. 


LEON RADZINOWICZ 


Cambridge. 





TENDENCIES IN AMERICAN CONSTITUTIONAL LAW 


[FI URING the four years which have elapsed since the political and 

legal conversion of Justice Roberts, in the early part of the year 
1937,’ remarkable changes have occurred in the judge-made part of the 
United States constitution. Things which had been unconstitutional prior 
to that time have become constitutional, and things which were constitu- 
tional prior to that time have become unconstitutional. The supreme court 
has expressly overruled more than twelve prior decisions* and has impliedly 
overruled many more than this.* On this date the judicial winds violently 
shifted. A new United States constitution has emerged. 

Prior to 1937 the constitution forbade minimum wages for women 
either by the federal government or by the states; now it permits them 
both by state and by federal fiat. Prior to 1937 the constitution gave the 
states and the federal government reciprocal immunities from the taxation 
of each other’s instrumentalities ; now it gives them reciprocal powers of 
non-discriminatory taxation. Prior to 1937 the constitution forbade 
multiple taxation by the states; now this is no longer forbidden. Prior to 
1937 the constitution forbade the federal government to pass an A.A.A. 
Act under the taxing power; now, if not then, it permits this government 
to pass such a law under its police power. Prior to 1937 the constitution 
~ 1West Coast Hotel Co. v. Parrish, (1987) 300 US.37. 2s” 

*Collector v. Day, (1871) 11 Wall. 113, (Opinion by Nelson); Adkins v. Children's 
Hospital, (1923) 261 U.S. 525, (Opinion by Sutherland); Morehead v. New York, (1936) 
298 U.S. 587, (Opinion by Butler); Evans v. Gore, (1920) 253 U.S. 245, (Opinion by 
Van Devanter); Miles v. Graham, (1925) 268 U.S. 501, (Opinion by McReynolds); 
Colage v. Harvey, (1935) 296 U.S. 404, (Opinion by Sutherland); First National Bank of 
Boston v. State of Maine, (1932) 284 U.S. 312, (Opinion by Sutherland); Swift v. Tyson, 
(1842) 16 Pet. 1, (Opinion by Story); Dillon v. Gloss, (1921) 256 U.S. 368, (Opinion by 
Van Devanter); Di Santo v. Pennsylvania, (1927) 273 U.S. 34 (Opinion by Butler); 


Ribnik v. McBride, (1928) 277 U.S. 350 (Opinion by Sutherland) ; Hammer v. Dagenhart, 
(1918) 247 U.S. 251 (Opinion by Day). 

*Hammer v. Dagenhart, (1918) 247 U.S. 251, (Opinion by Day); Ratlroad Retirement 
Board v. Alton Railroad Co., (1935) 295 U.S. 330, (Opinion by Roberts); Carter v. Carter 
Coal Co., (1936) 298 U.S. 238, (Opinion by Sutherland); Adair v. United States, (1908) 
208 U.S. 161, (Opinion by Harlan); Coppage v. State of Kansas, (1915) 236 U.S. 1, 
(Opinion by Pitney); Appalachian Coals, Inc. v. United States, (1933) 288 U.S. 344, 
(Opinion by Hughes); United States v. Socony-Vacuum Oil Co., (1940) 310 U.S. 150, 
(Opinion by Douglas) ; Gitlow v. New York, (1925) 268 U.S. 652, (Opinion by Sanford); 
Whitney v. California, (1927) 274 U.S. 357, (Opinion by Sanford); Davis v. Massa- 
chusetts, (1897) 167 U.S. 43, (Opinion by White); United Mine Workers v. Coronado 
Coal Co., (1922) 259 U.S. 344, (Opinion by Taft); Coronado Coal Co. v. United Mine 
Workers, (1925) 268 U.S. 295, (Opinion by Taft). 
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would not permit the federal government to regulate labour relations in 
producing industries ; now it permits it to do so. Prior to 1937 the consti- 
tution forbade state and federal legislation to outlaw yellow-dog contracts ; 
now it encourages them to do so. Prior to 1937 the constitution forbade 
the federal government to tax federal judges’ salaries; now there is no 
such prohibition. Prior to 1937 the constitution forbade legislation per- 
mitting picketing; now it has withdrawn this prohibition. Prior to 1937 
the constitution forbade the delegation of legislative power which it now 
allows to be delegated. Prior to 1937 the constitution required the supreme 
court to apply its own common law instead of state common law in matters 
of general commercial importance; now it requires the supreme court to 
apply state common law. Prior to 1937 the constitution made the United 
States privileges and immunities clause protect all fundamental rights, 
powers, privileges, and immunities of citizens; now it protects only those 
privileges and immunities which such citizens have in relation to the federal 
government. 

So great were the changes that many prominent men in the United 
States were filled with alarm and thought that our constitution was being 
destroyed, that our capitalistic system was in process of being overthrown, 
and that cherished liberties were to be subjected to the caprice of tyranny.‘ 
These men thought the present trends in American constitutional law were 
revolutionary and dangerous. 

It is very easy to discover that there was no reason for these men to be 
filled with alarm. Slight investigation discloses that about all the supreme 
court has done in the decisions viewed with alarm has been to reverse 
decisions of the supreme court rendered by Justices Butler, McReynolds, 
Sutherland, and Van Devanter in the period of so-called normalcy prior 
to 1937; to overthrow the dominancy of these justices; and to make the 
dissents of Holmes, Brandeis, Clark, Stone, and Cardozo the doctrines of 
the court and the former majority members of the court dissenters. This 
does not mean that there are no present tendencies in United States consti- 
tutional law. There are. But they cannot be understood or evaluated 
without comparing them with prior trends. 

The present constitution bears very little resemblance to the constitution 
formulated in the constitutional convention. A few of the changes which 
have occurred have been introduced by formal amendments. Most of the 
changes have been made by the supreme court, which throughout the whole 


‘F. J. Hogan, ‘‘Important Shifts in Constitutional Doctrines’’ in 25 American Bar 
Association Journal (1939), at pp. 629 ff.; W. L. Wilkie, ““The Court is Now His,” 
(1940) 212 Sat. Eve. Post 29. 
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of more than 150 years of the history of the United States constitution has 
been working over and remaking it.° 

United States constitutional history may be divided into the following 
periods: (1) the period of the constitutional convention; (2) the period 
of the original Bill of Rights; (3) the period of Chief Justice Marshall and 
Justice Story from the beginning of the nineteenth century to the time of 
the civil war; (4) the period of Chief Justice Taney, Justice Miller, and 
Justice Waite from the civil war to the late eighties; (5) the period of 
Justice Field, Chief Justice Fuller, and Justice Peckham from the late 
eighties to 1910; (6) the period of Justices Holmes, Brandeis, and Hughes 
from 1910 to 1922; (7) the period of Justices Butler, McReynolds, Suther- 
land, and Van Devanter from 1922 through 1936; (8) the period of 
Justices Stone, Cardozo, and Black from 1937 to date. 

Some trends in United States history can be traced through all the 
periods; other trends can be traced through only certain of the constitu- 
tional periods, generally alternating. The present period resembles very 
closely the period of Justices Holmes, Brandeis, and Hughes; the period 
of Chief Justice Taney, Justice Miller, and Justice Waite; and to some 
extent the period of Chief Justice Marshall and Justice Story. The period 
of Justices Butler, McReynolds, Sutherland, and Van Devanter resembled 
the period of Justice Fields, Chief Justice Fuller, and Justice Peckham, and 
to some extent the period of Chief Justice Marshall and Justice Story.® 

The great constitutional problems in American history have been: (1) 
Who shall be sovereign? (2) Shall the government of the United States 
be a dual form of government, or a league of states, or a strong central 
government? (3) Shall there be a division of governmental powers and 
functions into executive, legislative, and judicial? (4) Shall some one 
branch of government be supreme, or shall each branch be independent and 
co-ordinate? (5) Shall the constitution be amendable without revolution, 
and if so, in what way? (6) How extensive shall citizenship and suffrage 
be? (7) How far shall personal liberty be protected against public authority 
or social control? Constitutional development has related to these 
problems. 

The writer has concluded to treat the question of constitutional trends 
from the standpoint of topics. In taking the matter up in this way, the 
trend of constitutional law with reference to each topic will have to be 


5H. E. Willis, The Constitution of the United States at the End of One Hundred Fifty 
Years (Bloomington, Indiana, 1939); H. E. Willis, ‘‘The Part of the United States 
Constitution Made by the Supreme Court”’ in 23 Jowa Law Review (1938), at pp. 165 ff. 

SH. E. Willis, ‘Constitution Making by the Supreme Court since March 29, 1937” 
in 15 Indiana Law Journal (1940), at pp. 179 ff. 
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traced through all the periods instead of all of the periods through the topics. 
The topics to be considered will be sovereignty, amendability, universal 
citizenship and suffrage, separation of powers, dual form of government, 
supremacy of the supreme court, and protection of personal liberty against 
social control. 

The only topics, or doctrines, placed in the constitution by the constitu- 
tional convention and by formal amendments were those of separation of 
powers, amendability, universal citizenship and suffrage, and protection 
of personal liberty against social control. The topics, or doctrines, of dual 
form of government and supremacy of the supreme court were placed in 
the constitution by the supreme court through Chief Justice Marshall. The 
topic, or doctrine, of popular sovereignty has been placed in the constitution 
by the continuing work of justices in all the periods from the time of Chief 
Justice Jay, through Chief Justice Marshall, down to the present justices. 
However, the doctrines placed in the constitution by the constitutional 
convention and by formal amendments have been so worked over by the 
supreme court that they are almost as much a product of the supreme 
court as the doctrines made solely by it. It should also be noted that 
justices in different periods have not differed as to the fact of constitutional 
doctrines but as to their scope and application. 


SOVEREIGNTY 


So far as concerns sovereignty, the general tendency of American con- 
stitutional law has been in the direction of narrowing the definition of 
sovereignty and of placing the location of sovereignty in the people of the 
United States as a whole. The supreme court has not been so much 
concerned with the definition of sovereignty as with its location, but a 
narrow definition that “the very meaning of sovereignty is that the decree 
of the sovereign makes law” was adopted in the period of Holmes, Brandeis, 
and Hughes and this still stands." Probably the position of the constitu- 
tional convention was that the people of the United States as a whole are 
sovereign. This is shown by the preamble of the constitution and by its 
adoption by conventions in the various states. However, the constitution 
itself is silent upon the subject and for this reason the establishment of the 
doctrine has taken long years of struggle and discussion: 

The first judicial pronouncement upon the subject was made by Chief 
Justice John Jay in the early case of Chisholm v. Georgia.* Chief Justice 
Jay was of the opinion that both sovereignty and the unappropriated lands 
of the country passed from England to the whole people; and for this 


‘American Banana Co. v. United Pruit Co., (1909) 213 U.S. 347, 358. 
8(1793) 2 Dall. 419. 
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reason he held that a state was liable for its wrongful acts and could be 
sued by a citizen of another state although a private individual. This 
decision aroused so much opposition that the formal eleventh amendment 
was added to the United States constitution. However, this amendment 
only repudiated the liability of a state to be sued by a citizen of another 
state. It did not change Jay’s doctrine of sovereignty. The states were 
still liable to suit by another state and by the United States. Chief Justice 
Jay did not decide whether the people of a specific state had some residual 
sovereignty. 

For a long time after Chief Justice Jay there was dispute as to where 
sovereignty resided. Thomas Jefferson and Spencer Roane in particular 
took the position that the United States constitution was a compact 
between the states (or the people of the states) and the federal govern- 
ment, and that under this compact there was a divided sovereignty, part 
of it being in the federal government and part of it being in the state 
governments. Chief Justice Marshall had the same point of view with 
reference to sovereignty which had been championed by Chief Justice Jay.® 
He, like Jay, felt that all sovereign power resided in the people and not in 
the states and that the general government’s powers were delegated to it 
by the people rather than by the states and that as a consequence “‘it is a 
government of all, its powers were delegated by all, and it represented 
all.” Marshall probably believed in the complete sovereignty of the people 
as a whole, although he did not decide whether or not there is some 
residual sovereignty in the people of each state. President Monroe 
certainly believed in the sovereignty of the people as a whole.’® 

Chief Justice Marshall’s position was not immediately accepted by all 
political leaders. President Andrew Jackson struck a blow at state 
sovereignty. However, in this general period secession was threatened by 
Massachusetts, by all the New England states, and by South Carolina, on 
the theory that each of them was sovereign and could withdraw from the 
Union if it chose to do so. Chief Justice Taney held in the case of the 
Rhode Island rebellion that the question of whether or not a state had a 
“republican form of government” was a political question for congress 
(or for the president) rather than for the supreme court.’ The Missouri 
compromise wenton the theory of a confederation of the states. The civil 
war climaxed the development of the states’ rights, or state sovereignty 


*Marbury v. Madison, (1803) 1 Cranch 137; M’Culloch v. Maryland, (1819) 4 
Wheat. 316. 

1H. C. Hockett, The Constitutional History of the United States, 1826-1876 (New 
York, 1939), p. 17. 

“Luther v. Borden, (1849) 7 How. 1. 
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doctrine, for secession was grounded on the theory of state sovereignty 
and that the compact between the states and the federal government had 
been broken by the other party to the compact. However, the Union cause 
was grounded on the theory of popular sovereignty and on the coercive 
power of the federal government to act on individuals and to suppress 
insurrection. The triumph of the Union forces in the civil war destroyed 
state sovereignty. President Abraham Lincoln followed President Jackson 
in regarding the secessionists as citizens of the United States and not 
members of a state corporation. Yet Chief Justice Chase in an opinion 
rendered after the civil war wrote, “The Constitution looks to an in- 
destructible Union of indestructible states.”** 

Not much more development in the doctrine of sovereignty occurred 
until the time of Justices Holmes, Brandeis, and Hughes. In the time of 
these men the supreme court finally and definitely took the position that 
in the United States sovereignty resides in the people as a whole, that 
neither the states nor the people of the states as such are sovereign, but 
that the people of the whole country as organized in our form of govern- 
ment possess all the sovereign power possessed by anybody in the United 
States.** For this reason the people of the United States as a whole could 
impose the nineteenth amendment on Maryland and the eighteenth amend- 
ment on Connecticut and Rhode Island in spite of the fact that the people 
of those states did not vote therefor. The people of the United States as 
a whole, under the amending power, could take from the states any sove- 
reign powers which they had been exercising and delegate them to the 
federal government though it might thereby entirely destroy all dual form 
of government. The correct present constitutional doctrine therefore is 
that neither the federal government nor the state governments are sovereign, 
but each is only an agency of the sovereign people, exercising those powers 
which the latter have seen fit to delegate to them to exercise. The power 
to give is the power to take away. This logic finally sounded the death 
blow to any doctrine of state sovereignty ;** and this position of the supreme 
court has at last been generally accepted by the country as a whole and is 
the doctrine at the present time. Of course the twenty-first amendment 
repealed the eighteenth amendment, but the twenty-first amendment worked 
no change in the doctrine of sovereignty. 


"Texas v. White, (1868) 7 Wall. 700, 724-5; but cf. White v. Hart, (1871) 13 Wall. 
646. 

134 merican Banana Co. v. United Fruit Co., (1909) 213 U.S. 347; Vick Wo v. Hopkins, 
(1886) U.S. 356. 

“National Prohibition Cases, (1920) 253 U.S. 350; Hawke v. Smith, (1920) 253 
U.S. 221; Leser v. Garnett, (1922) 258 U.S. 130; United States v. Sprague, (1931) 282 
U.S. 716; Missouri v. Holland, (1920) 252 U.S. 416; Perry v. United States, (1935) 294 
U.S. 330. 
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Dua. Form or GOVERNMENT 


So far as concerns dual form of government in the United States, there 
has been no general tendency throughout United States history except so 
far as concerns foreign relations. Rather the tendency has been for con- 
stitutional development to swing back and forth, now towards favouring 
the states and now towards favouring the federal government. At the 
present time the tendency seems to be favouring both governments, but if 
any preference is shown, it is in favour of the state governments. So far 
as concerns foreign relations, the trend has been in the direction of federal 
power until now as to them; there is no dual form of government.** 

In the beginning the tendency was toward the establishment of the 
doctrine of a dual form of government itself. The constitutional convention 
did not expressly write into the original constitution a doctrine of a dual 
form of government, although it put into this document most of the materials 
which were later used in the making of the doctrine. In the post-constitu- 
tional convention period the doctrine of a dual form of government was 
probably accepted. Hamilton, on the one hand, really did not desire a 
dual form of government but a strong central government with the states 
merely administrative units of the federal government, as counties and 
cities are administrative units of the state governments; but after the 
adoption of the original constitution, he probably assumed that a dual form 
of government either was implicit in the original constitution or would 
gradually emerge. Jefferson and Roane, on the other hand, desired merely 
a league of the states rather than a dual form of government; but they, 
like Hamilton, probably realized that the original constitution contemplated 
more than what they desired. Chief Justice John Marshall is entitled to 
more credit than anyone else for the establishment of a dual form of gov- 
ernment in the United States and for the enlargement of federal powers. 
This he did in two of his most celebrated decisions. One involved the 
commerce power** and the other involved the implied powers of the federal 
government.** 

But at first, in spite of his famous decisions, his doctrine was not 
generally accepted. Jefferson, for example, continued to maintain that the 
federal government had no implied powers, that the word “necessary” in 
the constitution meant absolutely necessary, and therefore the federal 
government had no implied power to acquire territory. The Kentucky 
and Virginia resolutions sponsored by Jefferson championed state sover- 
eignty, although as a matter of fact the supreme court under the first 


United States v. Curtiss-Wright Export Corp., (1936) 299 U.S. 304. 
“Gibbons v. Ogden, (1824) 9 Wheat. 1. 
17M’Culloch v. Maryland, (1819) 4 Wheat. 316. 
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Judiciary Act was exercising jurisdiction over state courts. The Missouri 
compromise rested on the assumption that the United States was a con- 
federation of states and that it could not impose conditions on territories 
for admission to the Union. Calhoun and even Pinkney championed this 
viewpoint. They also held that newly acquired territory was the common 
property of the states. 

According to Marshall neither the states nor the federal government 
was sovereign. Sovereignty resided in the people and both the state 
governments and the federal government were agencies of the sovereign 
people. The sovereign people, by means of the federal constitution, had 
made a division of governmental powers between these two agencies. But 
Marshall took the position that the federal government had not only the 
powers expressly given to it, but all other powers necessary and proper 
to carry out the express powers so given, and that in case of conflict 
between the powers given to the federal government and the powers given, 
or reserved, to the states, the powers of the federal government would 
prevail over the powers of the states. He thereby established within the 
doctrine of a dual form of government another doctrine of federal 
supremacy. 

In the period of Chief Justice Taney and Justice Miller the supreme 
court continued judicially to uphold the doctrine of a dual form of govern- 
ment as established by Chief Justice Marshall, except for his doctrine of 
federal supremacy. Chief Justice Taney, contrary to expectation, did not 
undertake to establish state sovereignty; he even took a liberal position 
with reference to the admiralty power of the federal government.** Yet 
he believed in the concurrent power of the states and the federal govern- 
ment over interstate commerce, and in the matter of social control favoured 
the states and their police power not only over the subject of slavery” but 
over corporations.” Justice Miller championed much the same position. 
He refused to extend the scope of the United States privilgees and im- 
munities clause.** Other justices of this period agreed with this point of 
view. They created a doctrine of reciprocal immunity from taxation by 
both the state and federal governments of the instrumentalities of each 
other.** Yet in this period the court enlarged the powers of the federal 
government in the case of admiralty, interstate commerce,** and legal 
tender.** 

Dred Scott v. Sandford, (1857) 19 How. 393. 

The Charles River Bridge v. The Warren Bridge et al., (1837) 11 Pet. 420. 

"Slaughter-House Cases, (1873) 16 Wall. 36. 

"Collector v. Day, (1871) 11 Wall. 113. 


"Cooley v. Board of Port Wardens, (1851) 12 How. 299. 
“Legal Tender Cases, (1871) 12 Wall. 457; Jutlliard v. Greenman, (1884) 110 U.S. 421. 
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The great battle over a dual form of government, as over sovereignty, 
of course occurred in connexion with the civil war. The secession of the 
southern states was grounded on the doctrine of state sovereignty though 
by conventions of the people of the states. These southern states claimed 
either that they simply withdrew by nullification the power of some agents 
whom they had theretofore constituted; or that they merely dissolved a 
partnership entered into between them and the federal government, because 
of its violation by the federal government. The position of the Union was 
grounded on the doctrine of popular sovereignty and the power of the 
federal government to suppress insurrections. It undertook to act not on 
the states as states but on the individuals as citizens of the United States. 
This coercive action had been used by Washington in the case of the 
Whiskey rebellion, by. Jefferson in the case of his embargo, and by Jackson 
in the case of Sout: Carolina. President Buchanan took the position that 
the Union was perpetual and the United States had power to protect its 
own property, yet he did not protect it. Lincoln took the position that the 
states had no status except in the Union, that they could not secede from the 
Union without violating the constitution, and that the Union was older 
and had created the states. He, however, apparently agreed that sovereignty 
resided not in the Union but in the people of the country as a whole and 
that the Union was only exercising powers given to it by this sovereignty. 
He developed the federal war-power so as to establish the law of treason, 
the law of belligerent rights, the power to suspend the writ of habeas corpus, 
and the power to confiscate property and emancipate the slaves. When he 
confiscated property, it was not on the theory of rebellion but under the 
war power. The final triumph of the Union cause and the creation of 
dual citizenship by the fourteenth amendment tended firmly to establish 
the doctrine of a dual form of government.”* Since that time, Marshall’s 
doctrine of a dual form of government has been accepted not only by the 
judicial, but by all other branches of the United States government and 
by all United States leaders and political thinkers ; and the battle has been 
over whether to favour the states or th federal government, i.e., where to 
strike a balance between their powers. 

In the period of Field, Fuller, and Peckham the tendency was to 
enlarge the powers of the federal government, perhaps because the state 
governments were active and the federal was not. This was done through 
the further extension of implied powers,”* through the enlargement of the 


*H. C. Hockett, The Constitutional History of the United States, 1826-1876 (New 
York, 1939), pp. 253-324. 
*Umited States v. Gettysburg Electric R. Co., (1896) 160 U.S. 668. 
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commerce power of the federal government," and through the extension 
under the due process clause of the judicial power of the United States 
over matters of substance** and to the protection of corporations.” Yet 
in this period the supreme court also enlarged the powers of the state 
governments by giving them the privilege of exercising their general 
police power where it only indirectly or incidentally affected interstate 
commerce,*® but this was over the dissents of Justice Field and Chief 
Justice Fuller. During this period the supreme court upheld Marshall’s 
doctrine of federal supremacy both so far as concerned the police power** 
and as concerned the power of eminent domain,** but they did not over- 
throw the doctrine of reciprocal immunity from taxation established in 
the period of Taney, Miller, and Waite in the case of Collector v. Day. 

In the period of Holmes, Brandeis, and Hughes the tendency was more 
towards the protection of the powers of the states thi .ugh controlling the 
supreme court’s power of judicial review.** Yet in this period the supreme 
court helped to enlarge the treaty power** and the war power® of the 
federal government. 

In the period of Justices Butler, McReynolds, Sutherland, and Van 
Devanter, somewhat as in the time of Justice Field, the tendency was to 
limit both the power of state governments** and the powers of the federal 
government.** This action of the court raised a suspicion that it was more 
concerned with the protection of private business than it was with the 
doctrine of a dual form of government. This tendency to limit the powers 
of the federal government was manifested: (1) by applying the tenth 
amendment to the federal commerce power, (2) by requiring a physical 
movement of goods across state lines for interstate commerce, (3) by 


*7Wabash, St. Louis and Pacific Railway Co. v. People of the State of Illinois, (1886) 
118 U.S. 557; Letsy v. Hardin, (1890) 135 U.S. 100. 

*%The Chicago, Milwaukee and St. Paul Railway Co. v. The State of Minnesota ex rel., 
(1890) 134 U.S. 418; Allgeyer et al. v. State of Louisiana, (1897) 165 U.S. 578; Lochner v. 
People of the State of New York, (1905) 198 U.S. 45. 

The Minneapolis and St. Louis Railway Co. v. Beckwith, (1889) 129 U.S. 26; 
Covington and Lexington Turnpike Road Co. et al. v. Sandford et al., (1896) 164 U.S. 578. 

®Plumley v. Commonwealth of Massachusetts, (1894) 155 U.S. 461. 

"Houston, East and West Texas Railway Co. and Texas and Pacific Railway Co. 
et al. v. United States, (1914) 234 U.S. 342. 

"United States v. Gettysburg Electric R. Co., (1896) 160 U.S. 668. 

*Bunting v. State of Oregon, (1917) 243 U.S. 426; Minnesota Rate Cases, (1913) 
230 U.S. 352. 

* Missouri v. Holland, (1920) 252 U.S. 416. 

* Selective Draft Law Cases, (1918) 245 U.S. 366. 

*Colgate v. Harvey, (1935) 296 U.S. 404. 

*7Adkins v. Children’s Hospital, (1923) 261 U.S. 525; Morehead v. New York, 
(1936) 298 U.S. 587. 
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defining commerce in narrow terms, and (4) by a narrow approach to- 
wards the facts making intrastate matters affect interstate commerce.** 

Today the tendency is in the direction of enlarging the tax powers and 
the police powers of both the states and the United States, but the states 
are being favoured more than the United States. For example, instead 
of a doctrine of reciprocal immunity from taxation there has been estab- 
lished a doctrine of reciprocal taxation of the instrumentalities of each 
other by both the states*® and the United States,*° and the supreme court 
has permitted the state of the buyer to levy use and sales taxes on goods 
shipped in interstate commerce.** The case of Colgate v. Harvey has been 
overruled and the limitation placed by this decision on the power of the 
states under the United States privileges and immunities clause has been 
abrogated.‘ However, in this period the court has extended the doctrine 
of federal supremacy again into the field of reciprocal taxation, and in 
doing so has overruled the case of Collector v. Day and restored Chief 
Justice Marshall’s doctrine of federal supremacy.** In the matter of 
federal police power the tendency is not to question the hidden motives of 
the legislative branch, nor to require a physical movement of goods for 
interstate commerce, but to define commerce in broad terms and to abandon 
the narrow approach and consider the substantial effect of intrastate activity 
on interstate commerce.“ 

Yet the no man’s land, where there is no governmental power, con- 
tinues ; certain states are incorporating entities to prey on other states and 
granting divorces for the citizens of other states contrary to the policy of 
such states; trade barriers and ports of entry are becoming the order of 
the day; and the federal courts must apply state common law even when 
there is need of a uniform rule. 

Thus, while the doctrine of a dual form of government was finally 
established, the relations between the states and the United States within 
the dual form of government have not been finally or correctly established. 


**Hammer v. Dagenhart, (1918) 247 U.S. 251; Ware and Leland v. Mobile County, 
(1908) 209 U.S. 405; United States v. E. C. Knight Co., (1895) 185 U.S. 1; Carter v. 
Carter Coal Co., (1936) 298 U.S. 238. 

*°James v. Dravo Contracting Co., (1937) 302 U.S. 134. 

“Allen v. The Regents of the University System of Georgia, (1938) 304 U.S. 439. 

“\Henneford v. Silas Mason Co., (1937) 300 U.S. 577; McGoldrick v. Berwind-W hite 
Coal Mining Co., (1939) 309 U.S. 33. 

“Madden v. Kentucky, (1940) 309 U.S. 83. 

“Pittman v. The Home Owners Loan Corp., (1939) 308 U.S. 21. 

“Sonsinsky v. United States, (1937) 300 U.S. 506; Currin v. Wallace, (1939) 306 
U.S. 1; Electric Bond and Share Co. v. Securities and Exchange Commission, (1938) 303 
U.S. 419; National Labor Relations Board v. Jones and Laughlin Steel Corp., (1937) 
301 U.S. 1. 
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The powers of now one, now the other have been enlarged or diminished 
as the personnel of the supreme court has changed. The present enlarge- 
ment of the powers of the states is causing conflicts between the various 
states and between them and the United States and is creating trade 
barriers to industry and commerce, which can sooner or later only cause 
a revulsion. To favour the federal government either for a while or per- 
manently will not solve the problem. It begins to look as though either 
a great many more powers will have to be transferred to congress, or the 
dual form of government itself will have to be entirely abolished by making 
the states only administrative units. 


SEPARATION OF POWERS 


In the matter of separation of powers, the general tendency of American 
constitutional law has been in the direction of establishing the supremacy 
of the supreme court over the other branches of government with the 
consequent enlargement of the power of judicial review; of creating a 
great number of administrative commissions and executive tribunals with 
the consequent modification of the doctrines against the delegation and 
commingling of functions; and of generally breaking down the divisions of 
functions. The present tendency in all but the first of these directions is 
pronounced. 

The doctrine of separation of powers has always been a doctrine of 
American constitutional law. It was established by the constitutional con- 
vention—not in so many words but by necessary implication. As thus 
established it included three branches of government, corresponding gov- 
ernmental functions, a scheme of checks and balances, and independency 
of the different branches of government. Apparently this constitutional 
doctrine meant: (1) that each governmental function should be exercised 
by the branch of government corresponding with such function, except as 
this was changed by the scheme of checks and balances, (2) that no branch 
of government could delegate its functions to another branch; (3) that all 
three functions of government could not be commingled in any one branch ; 
and (4) that each branch of government was co-ordinate and independent 
of the others. This was a very unscientific if not unworkable scheme of 
separation of powers, and the subsequent history of American constitutional 
law has for the most part related to changes and adjustments to make the 
scheme adjust itself to unanticipated and expanding needs of government. 

One of the growths not anticipated by the constitutiona’ convention has 
been the growth of an administrative branch of government. Yet this 
has not been made a fourth branch of government, but it has very largely 
been absorbed and become a part of the executive branch of government. 
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Washington instituted the administrative branch of government when he 
established a cabinet. 

One of the most bothersome problems connected with separation of 
powers has been the problem of the independency of the different branches 
of government. Apparently the constitutional convention contemplated 
such independency. Jefferson and his followers championed it. However, 
very early in United States history this doctrine was broken down by what 
appeared like the substitution for it of a doctrine of legislative supremacy. 
Congress undertook to assume a position of supremacy over the other 
branches of government, and what occurred in connexion with the federal 
government also occurred throughout the United States in connexion with 
the various state governments, which also subscribed to the same doctrine 
of separation of powers. The legislatures throughout the United States 
assumed jurisdiction over the matter of legal procedure and the admission 
and disbarment of attorneys. They even went so far as to grant new trials 
for cases tried in courts of law.*® This encroachment by the legislative 
upon the judicial branch was not checked until recent times.*® 

Chief Justice Marshall introduced a different doctrine, and that was 
the doctrine of judicial supremacy and in particular the supremacy of the 
United States supreme court. This he did by holding that the supreme 
court could declare an act of congress unconstitutional and pass on the 
constitutionality of acts of the executive branch of government,** and by 
holding that the supreme court could exercise the same supremacy over 
all three branches of the various state governments.“ 

Marshall’s doctrine of judicial supremacy did not at once completely 
settle the question of the independency of the branches of government. 
Independency of the branches of government continued to have its 
champions. Legislative supremacy continued in the combat. Executive 
supremacy at different times entered the combat with many evidences of 
success. Jackson used his veto power not only when he thought legisla- 
tion unconstitutional but when he thought it was unwise; and he intro- 
duced the spoils system, which at first at least gave some advantage to 
the executive branch of government. During the civil war executive 
supremacy prevailed. Under Lincoln the writ of habeas corpus was 
suspended, martial law established, courts-martial exercised a general 
“Baltimore etc. R. R. v. Grant, (1878) 98 U.S. 398; Green v. Jersey City, (1880) 
42 N.J.L. 118; Wheeler's Appeal, (1877) 45 Conn. 306. 

“State v. Cannon, (1932) 206 Wis. 374; People v. Callopy, (1934) 358 Ill. 11; Bronx 
Brass Foundry v. Irving Trust Co., (1936) 297 U.S. 230. 

*’ Marbury v. Madison, (1803) 1 Cranch 137. 


“8 Fletcher v. Peck, (1810) 6 Cranch 87; Cohens v. Virginia, (1821) 6 Wheat. 264. 
See also the recent case of Sterling v. Constantin, (1932) 287 U.S. 378. 
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jurisdiction, and the military power was made supreme. During the world 
war much the same thing occurred under President Wilson. During the 
great depression President Roosevelt was thought by many to be in the 
process of establishing executive supremacy, until the supreme court took 
the matter in hand. The executive branch of the government is supreme 
over the pardoning power and the removal of most officers.*® In the 
reconstruction days after the civil war, legislative supremacy again pre- 
vailed for a short time. Even today the legislative branch of the govern- 
ment is supreme over some matters, like the seating of senators and 
representatives, political questions, and a republican form of government. 
Yet the supreme court, with the possible exception of the war powers 
creating executive supremacy, has won a permanent victory in this respect 
over the other branches of government. 

While the supreme court has thus been destroying the doctrine of 
independency of the various departments and establishing in place thereof 
the doctrine of the supremacy of the supreme court, it has also modified all 
of the other original characteristics of the doctrine of separation of powers 
so that it has introduced more changes than did the constitutional conven- 
tion in its scheme of checks and balances."® In particular, it has permitted 
the delegation of legislative and other powers to executive tribunals so that 
now all of the functions of government may be commingled and exercised 
by them. And while such justices as Butler, McReynolds, Sutherland, and 
Van Devanter subjected the decisions of these tribunals to the most exact- 
ing judicial review,” the present justices of the supreme court are more 
inclined to allow the findings of fact of such tribunals to stand without 
judicial review.*? 

With the growth of an urban and industrial civilization and the problems 
created by the conflicting interests of millions of people thrown into close 
contact with each other, there has arisen a need, first, for a regulating or 
co-ordinating activity and, second, for a volume of detailed rules and regula- 
tions with which the legislative branch of the government is not fitted to 
cope. Executive tribunals and administrative commissions are better 
calculated to discharge these functions satisfactorily than is a legislative 
body. The great problem has been how to fit these tribunals into the 
constitutional scheme of separation of powers. Conservatives in the legal 
“Ex Parte Grossman, (1925) 267 U.S. 87; Myers v. United States, (1926) 272 U.S. 52. 
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Elmhurst Cemetery Co. of Joilet v. Commissioner of Internal Revenue, (1937) 300 
U.S. 37; Federal Power Commission v. Pacific Power and Light Co. et al., (1939) 307 
U.S. 156; Federal Communications Commission v. Pottsville Broadcasting Co., (1940) 
309 U.S. 134; Sunshine Anthracite Coal Co. v. Adkins, (1940) 310 U.S. 381. 
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profession have been inclined to apply to these many tribunals the old rules 
as to separation of powers, but the liberals have been inclined to take the 
position that these new tribunals need new rules, abrogating the rule as 
to delegation of powers and the rule as to commingling of functions. They 
believe that experience has shown that the commingling of powers in 
administrative tribunals is almost necessary for their success. They also 
feel that there is no need of applying to administrative tribunals the general 
principles which have been made to apply to the three regular branches 
of government. The reason for the doctrine of separation of powers is 
the prevention of tyranny and the consequent destruction of liberty. There 
can be no danger of this sort from administrative tribunals, so long as they 
are creatures of, and can be destroyed by, the legislative branch of the 
government any time. It now looks as though the position of the liberals 
in the legal profession is going to triumph. Delegation of legislative power 
is now constitutional if congress sets forth its policy and many executive 
tribunals are creating social control, administering it, and deciding whether 
and how it applies to specific persons. 

A very recent tendency in American constitutional law, so far as it 
involves separation of powers, is the subjection of the federal judges to 
income taxes upon their salaries. In the period of Justices Butler, Mc- 
Reynolds, Sutherland, and Van Devanter it had been thought that the 
doctrine of separation of powers as well as an express provision in the 


constitution as to the diminishing of their salaries required the exemption 
of judges from income taxes.** However, the present supreme court has 
taken the position that this was a bad piece of legal reasoning and has 
changed the constitutional law upon the subject." 


SUPREMACY OF THE SUPREME COURT 


The general tendency of American constitutional law, as to the 
supremacy of the supreme court, has been in the direction of developing 
and broadening this doctrine, until now (except for a new trend begin- 
ning) the supreme court settles questions of social policy and reviews the 
findings of law and fact of administrative tribunals. This doctrine is really 
an exception to the United States doctrine of separation of powers and 
the history of its development has already been set forth in connexion with 
the topic of “Separation of Powers.” 

There is nothing in the original constitution upon the subject. The 
original constitution did not choose any umpire or arbitrator for disputes 
between the various branches of the federal government, or between the 


Evans v. Gore, (1920) 253 U.S. 245; Miles v. Graham, (1925) 268 U.S. 501. 
40’ Malley v. Woodrough, (1939) 307 U.S. 277. 
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federal government and the states, or between these governments and 
individuals. The establishment of the doctrine as one of the fundamental 
characteristics of American constitutional law has been due to the work 
of the justices of the United States supreme court. They have taken the 
power to themselves. 

Jefferson was of the opinion that there was no constitutional arbitrator 
either between the various branches of the federal government, or between 
the federal government and the states. He also took the position that the 
supreme court had no appellate jurisdiction over the state courts, and that 
the supreme court had no amending power. He felt that one branch of the 
federal government had as much right as another to decide as to the nature 
of its powers, and that the states had as much right as the federal govern- 
ment to decide conflicts between them. If anything, he probably thought 
that the final power was lodged either in the legislatures (or the people) 
of three-fourths of the states, or in the absence of action by them in an 
individual state. The Kentucky and Virginia resolutions followed this 
philosophy. Madison thought that it might be implied that the supreme 
court was an arbitrator between the states and the nation, but not between 
the branches of the United States. Pennsylvania urged an amendment to 
the constitution for the establishing of an impartial tribunal to arbitrate 
between the states and the United States. 

Chief Justice Marshall, as we have already shown, is entitled to credit 
for the doctrine of the supremacy of the supreme court, both over other 
branches of the federal government®® and over the various branches of the 
state government.® But throughout United States history, no matter what 
the period, other justices of the United States supreme court have been 
practically unanimous in following the position of Chief Justice Marshall. 
Chief Justice Taney, if possible, went even further in upholding the 
doctrine than did Chief Justice Marshall,®*’ except so far as concerns 
political questions.** Justice Miller and other associates of Chief Justice 
Taney followed in his footsteps. In this period the supreme court over- 
ruled acts of congress passed for the protection of negroes,"® but it upheld 
the separation of powers to the extent of refusing to mandamus the presi- 
dent. Justices Field and Peckham and Chief Justice Fuller of the next 

5 Marbury v. Madison, (1803) 1 Cranch 137. 

“Fletcher v. Peck, (1810) 6 Cranch 87; Cohens v. Virginia, (1821) 6 Wheat. 264. 

‘'The Charles River Bridge v. The Warren Bridge et al., (1837) 11 Pet. 420; Dred 
Scott v. Sandford, (1857) 19 How. 393; Ableman v. Booth, (1859) 21 How. 506. 

“*Luther v. Borden, (1849) 7 How. 1. 


Civil Rights Cases, (1883) 109 U.S. 3. 
State of Mississippi v. Johnson, (1866) 4 Wall. 475. 
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constitutional period did more than even Chief Justice Taney to develop 
the supremacy of the supreme court. This they did in a conspicuous way 
in creating the power of judicial review over matters of substance so as to 
exercise the function of determining social policy.** While Justices 
Holmes, Hughes, and Brandeis in the next period believed in practising 
voluntary self-restraint in the exercise of the power of judicial review, 
they did not at any time question the fact of the power,®* and they aided 
the growth of administrative agencies by permitting a new delegation and 
commingling of powers.** In the next period Justices Butler, McReynolds, 
Sutherland, and Van Devanter pressed judicial review both of Acts of 
legislatures and of findings of administrative tribunals if possible even 
further than did Justices Field, Peckham, and Chief Justice Fuller.°* The 
present justices have overruled many of the decisions dictated by Justices 
Butler, McReynolds, Sutherland, and Van Devanter and have been inclined 
to exercise the same voluntary restraint on their power which Justices 
Holmes and Brandeis exercised, but none of them has indicated that he 
wants to surrender the power of judicial review or his supremacy over the 
other branches of the federal government.®* This unanimous judicial 
opinion has finally established the supremacy of the supreme court as a 
permanent and most characteristic distinction of United States constitu- 
tional law. The fact that the supreme court can at any time assert its 
supremacy over the other branches of government, as it did in the case of 
President F. D. Roosevelt,®* shows that the doctrine of the supremacy of 
the supreme court is in no danger of overthrow. 

The people of the United States now not only acquiesce in the exercise 
of this overlordship by the United States supreme court, but they believe 
that the supreme court should have it and is the one branch of government 
that has exercised its powers in commendable fashion. The only questions 
in this connexion are with reference to whether the supreme court instead 


“Aligeyer et al. v. State of Louisiana, (1897) 165 U.S. 578; The Chicago, Milwaukee 
and St. Paul Railway Co. v. The State of Minnesota, ex rel., (1890) 134 U.S. 418; Lochner v. 
People of the State of New York, (1905) 198 U.S. 45. 

"Schenck v. United States, (1919) 249 U.S. 47. 

United States v. Grimaud, (1911) 220 U.S. 506. 

“United Railways and Electric Company of Baltimore v. West, (1930) 280 U.S. 234; 
McCardle v. Indianapolis Water Co., (1926) 272 U.S. 400; Adkins v. Children's Hospital, 
(1923) 261 U.S. 525; Morehead v. People of New York ex rel. Tipaldo, (1936) 298 U.S. 587; 
United States v. Butler, (1936) 297 U.S. 1; Crowell v. Benson, (1932) 285 U.S. 22; Railroad 
Retirement Board v. Alton Railroad Co., (1935) 295 U.S. 330. 

%Erie Railroad Company v. Tompkins, (1938) 304 U.S. 64; McGoldrick v. Berwind- 
White Coal Mining Co., (1939) 309 U.S. 33; National Labor Relations Board v. Jones and 
Laughlin Steel Corp., (1937) 301 U.S. 1. 

%4. A. Schechter Poultry Corp. v. United States, (1935) 295 U.S. 495. 
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of legislatures should determine questions of social policy, and whether the 
supreme court instead of administrative tribunals should determine ques- 
tions of fact. 

The supreme court has determined social policy only about sixty years. 
Justice Field more than anyone else was responsible for the supreme court 
taking to itself this power. Many think that so far as matters of this sort 
are concerned, legislative judgement is fully as good as the judicial judge- 
ment; and that it might have been wise for the supreme court never to 
have taken the power. The chief criticisms of the decisions of the supreme 
court have occurred in connexion with its decisions on matters of social 
policy. If the court should cease to exercise this power, it would probably 
help its prestige. If the supreme court did not have the power to arbitrate 
between the states and the federal government and between the various 
branches of the federal government, there is a very great likelihood that 
the United States form of government might go to pieces, and the United 
States constitution fail as a great fabric of democratic government ; but to 
have the supreme court cease to determine matters of social policy would 
have no effect upon either the American form of government or the United 
States constitution. However, there is no present indication that the 
supreme court is likely to put this voluntary limitation upon itself; but 
there are many organizations in the United States which are beginning to 
advocate an amendment to the United States constitution which would 
have this effect. 

The effectiveness of the work of administrative tribunals is largely 
destroyed by substituting an independent judicial determination for 
administrative finality, and there are indications that the present supreme 
court is going to limit judicial review in this field. 


AMENDABILITY 


In the matter of amendability, American constitutional law has tended 
in the direction of broadening the scope and simplifying the method of 
amendment, even to giving the supreme court amending powers. 

The doctrine of amendability of the constitution was a doctrine created 
by the original constitution. But if it had not been for the work of the 
supreme court in improving it, there are many indications that the constitu- 
tion would never have endured for the more than 150 years of its existence. 
Yet Jefferson and Madison believed that no changes in the American con- 
stitution should be made except by formal amendments. They probably 
were voicing the attitude of the constitutional convention. Luckily they 
did not voice the need of the people of the United States, nor the best 
constitutional policy. 


8 
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The supreme court has broadened and simplified the methods of amend- 
ing the constitution by doing two different things. In the first place it has 
clarified and interpreted the provisions in the original constitution so as to 
eliminate inconsistencies and obscurities. Thus it has held that the legis- 
latures of the states in acting under the amending power are not acting 
as agencies of the state governments but as agencies of the amending 
process ; that neither the president’s approval of a proposal of an amend- 
ment nor the governor’s approval of a ratification of an amendment is 
necessary ;*’ and that there are no implied limitations upon the amending 
power.** 

In the second place the supreme court, under the doctrine of the 
supremacy of the supreme court, has taken to itself the power to amend 
even the constitution. This action by the supreme court is more significant 
and important than what it did in the matter of clarifying and interpreting 
the express provisions in the constitution. By itself amending the constitu- 
tion, the supreme court has made it easy to modify and change it to keep it 
abreast with economic and social developments and to make it a workable 
document for new and unanticipated situations. The power thus to amend 
the constitution was begun to be exercised in the time of Chief Justice 
Marshall and has continued throughout United States constitutional history 
and is as great a present as it has been a past tendency. Among some of 
the amendments to the United States constitution made by the supreme 
court may be mentioned the establishment of the doctrine of sovereignty 
of the people of the United States as a whole, the establishment of the 
supremacy of the supreme court, the establishment of a dual form of 
government, a definition of interstate commerce, the determination of the 
powers of the federal government and the state governments with reference 
to interstate commerce (dual form of government), the protection of 
religious liberty and freedom of speech and the press against state action, 
the guarantee of certain forms of legal procedure against state action, and 
the limitations on state and federal action by the due process clause as a 
matter of substance (protection of personal liberty against social control) .*° 


UNIVERSAL CITIZENSHIP AND SUFFRAGE 


The tendency of American constitutional law so far as it involves the 
doctrine of universal citizenship and suffrage has tended in the direction 
of widening citizenship and suffrage. 

* Hawke v. Smith, (1920) 253 U.S. 221; Smiley v. Holm, (1932) 285 U.S. 355. 

*8Leser v. Garnett, (1922) 258 U.S. 130; National Prohibition Cases, (1920) 253 
U.S. 350; United States v. Sprague, (1931) 282 U.S. 716. 

*H. E. Willis, Constitutional Law of the United States (Bloomington, Indiana, 1936), 
chap. Iv. 
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The original United States constitution did not prescribe or proscribe 
either political, or social, or economic democracy. The people of the 
United States have not as yet attained either social, or economic democracy. 
There are social classes in the United States somewhat as there are in 
England. The shrewd and unscrupulous have succeeded in creating an 
economic plutocracy on the basis of a professed democracy. But gradually 
the people of the United States have achieved a political democracy. This 
was first begun in the time of President Jackson. At first in the United 
States political power had been given only to the rich and well-born, that 
is the property owners. But the states of the Mississippi valley began to 
extend suffrage; then Maryland, South Carolina, Massachusetts, and New 
York adopted white manhood suffrage (partly to prevent the migration 
of wage workers). Finally the fourteenth amendment to the United 
States constitution gave universal citizenship, and the fifteenth and nine- 
teenth amendments established universal suffrage, except as non-discrimi- 
natory qualifications might be required of all.”° 

Of course as a practical matter neither citizenship nor suffrage is 
universal. There are many aliens residing in the United States who are 
not citizens either of the United States, or of any state. There are many 
citizens in the United States who either because of non-discriminatory 
requirements, or because of subversive requirements, or because of sheer 
neglect on their own part do not participate in the elective franchise.” 
This, however, does not change the constitutional fact, which is that under 


the United States constitution there is universal citizenship and suffrage."* 


PROTECTION OF PERSONAL LIBERTY AGAINST SocIAL CONTROL 


The general tendency in American constitutional law, though the 
tendency has swung back and forth in different periods, has been to protect 
personal liberty more and more against control or destruction by other 
organized or unorganized private individuals and less and less (except as 
to fundamental rights) against control by government. 

While the United States has never been a land of either social or 
economic equality, and at first not of political equality, yet it has been a 
land of liberty and individualism. In fact, this characteristic of American 
life has been one ot the first factors in the destruction of social and 
economic equality and the creation of social aristocracy and economic 
plutocracy. The original pioneers of the United States preferred liberty 


7H. E. Willis, Constitutional Law of the United States (Bloomington, Indiana, 1936), 
chap. Iv. 
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to equality. They believed in individualism and laissez-faire no matter 
what the consequences. Of course in time the consequences became very 
serious; and it was this which gradually forced the United States 
supreme court to reconstruct American constitutional doctrine, even though 
it was at the expense of personal liberty, so as to eliminate some of the 
terrors of individualism, through subjecting it to external political social 
control. 

However, there have been two schools of thought with reference to this 
matter. One school of thought throughout United States history has 
continued to believe in the old shibboleth of individualism and personal 
liberty, while the other school has believed it more important to create an 
ideal social order. Yet these two schools of thought have not been so far 
apart as it might seem. Both have believed in the use of governmental 
power. The difference between the two schools has for the most part been 
this, that the first school has believed in using governmental power for the 
protection of the personal liberty of business men, whiie the other school 
has believed in the use of governmental power to control the personal 
liberty of business men. 

The constitutional convention was dominated by the first school of 
thought. One of its chief purposes was the establishment of a constitution 
which would protect personal liberty against political social control. The 
original constitution did not say this in so many words, but it is not 
difficult to read it between the lines. The framers of the original constitu- 
tion by the division of powers between the states and the federal govern- 
ment, division of powers between the various branches of the federal 
government, and their scheme of checks and balances not only wanted to 
establish a form of government which would prevent usurpation of auto- 
cratic power by any branch of government, but also to set up a government 
so weak that it could offer a minimum of interference with personal liberty. 
In this indirect way they hamstrung the federal government so as to make 
it incapable of offering any great danger to the personal liberty of the 
pioneers. The personal liberty of certain individuals, as for example the 
creditor class, was directly protected against any social control, through 
such clauses in the constitution as the clause forbidding a state from pass- 
ing any law impairing the obligation of contracts, the fugitive slave clause, 
and the clause making all debts contracted before the adoption of the 
constitution as valid against the United States as under the confederation. 

The supreme court has been dominated now by one now by the other 
school of thought. The justices who have believed in, and tried to protect, 
personal liberty, especially that of business men, have been the justices 
dominating the court in the periods of Chief Justice Marshall; of Justices 
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Field and Peckham and Chief Justice Fuller; and of Justices Butler, Mc- 
Reynolds, Sutherland, and Van Devanter. And the justices who have 
believed in and have extended social control by government to delimit 
liberty, especially of business men, for the establishment of an ideal social 
order have been the justices dominating the court in the periods of Chief 
Justice Taney and Justice Miller; of Justices Holmes, Brandeis, and 
Hughes; and of Justices Stone, Cardozo, and the recent appointees of 
President F. D. Roosevelt. The same division which has existed between 
the justices of the supreme court has also existed between the chief execu- 
tives and other political leaders of the United States. The people opposed 
to social control have generally been labelled conservatives and those 
favouring social control, liberals. 

Chief Justice Marshall did not do much in the way of limiting the 
powers of the federal government. Perhaps one reason for this was 
because the federal government was not as yet undertaking to exercise 
much social control. He did, however, very greatly limit the powers of the 
various state governments through the use of the contract clause. This 
clause forbade any state from passing a law which would impair the obliga- 
tion of a contract. He held that this guarantee protected individuals not 
only against a law which would impair the obligation of the executory 
contracts of private individuals, but the executory contracts of state gov- 
ernments, and even the obligation found in executed contracts of individuals 
and state governments."* Probably Chief Justice Marshall would have 
made the contract clause protect even freedom of contract, but he could 
not carry the rest of the supreme court along with him on this point." 
However, in his celebrated Dartmouth College decision’® he did succeed 
in carrying the rest of the court with him in extending the contract clause 
to the protection of the personal liberty of corporations by holding that 
the charters granted to corporations were contracts, though executed, and, 
for some strange reason, not subject to the power of taxation, the power 
of eminent domain, or the police power." Because of this, corporations 
enjoyed almost complete freedom from social control for about sixty years. 
This did much to encourage the corporate form of business organization 
and to make United States civilization a corporate civilization. Marshall 
also protected the personal liberty of business men to some extent through 
the commerce clause and other provisions in the constitution, but his great 
work in so doing occurred in connexion with the contract clause. 


Fletcher v. Peck, (1810) 6 Cranch 87; Sturges v. Crowninshield, (1819) 4 Wheat. 
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The work begun by Chief Justice Marshall was continued by the 
justices who dominated the supreme court in the period of Justices Field 
and Peckham and Chief Justice Fuller. Justice Field, while a dissenting 
judge in the period of Chief Justice Taney and Justice Miller, had tried 
to use the United States privileges and immunities clause of the fourteenth 
formal amendment for the protection of personal liberty against state 
action, but he failed by a narrow margin."’ However, in the late eighties 
and early nineties after a change in the personnel of the court, he succeeded 
in making the due process clause of the fourteenth amendment do all that 
he had wanted to make the United States privileges and immunities clause 
do,** that is, protect personal liberty against state action, on the theory that 
such state action would as a matter of substance deprive persons of their 
life, or liberty, or property without due process of law. To climax this 
constitutional development, Justice Field and his associates extended the 
protection of the due process clause of the fourteenth amendment to the 
protection of the property rights of corporations."® This meant that per- 
sonal liberty would be protected, or social control allowed as the personnel 
of the supreme court might change. So long as Justice Field and those 
agreeing with him dominated the supreme court, it meant a minimum of 
social control. A conspicuous illustration of the prohibition of social 
control was found in the refusal of the supreme court in an opinion by 
Justice Peckham to allow New York to control the hours of labour in 
bakeries.*° Justice Field and his disciples also protected the personal 
liberty of business men by the commerce clause and other clauses in the 
constitution. For example, Chief Justice Fuller, more than any other 
justice, succeeded by the use of the commerce clause in protecting the 
personal liberty of brewers and distillers against state prohibition laws." 

In that period of United States constitutional history when Justices 
Butler, McReynolds, Sutherland, and Van Devanter dominated the 
supreme court, the protection of personal liberty of business men was, if 
anything, even greater than it had been in the period of Justices Field and 
Peckham and Chief Justice Fuller. Public utilities especially were pro- 
tected under the due process clause against the regulatory power of public 
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Davidson v. The Board of Administrators of the City of New Orleans, (1877) 96 
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service commissions. In some of these decisions they were given a net 
rate of return of over 8 per cent*? when interest rates on investments with 
similar security ran no higher than 4 or 5 per cent and the companies were 
able to sell their own bonds for 4 or 5 per cent and their preferred stock 
for 6 per cent; and they were given this rate of return on a rate base of 
reproduction cost,** though this rate base was more than double any amount 
of money ever prudently invested in the enterprise. Freedom of contract 
was protected under the due process clause against the guarantee of mini- 
mum wages,** and the due process clause was also invoked to protect 
creditors against regulation by congress for the protection of farmers.®* 
As though to outdo the work of Field, Fuller, and Peckham, the justices 
of this period did what Justice Field failed to do—made the United States 
privileges and immunities clause protect the general liberty of people against 
state action.®* 

In the period of Chief Justice Taney, Justice Miller, and Chief Justice 
Waite the court did not believe in protecting personal liberty to the extent 
that it has been protected by the justices heretofore considered. Chief 
Justice Taney tried to limit the protection of corporations through a rule 
of strict construction of their charters. He did not overrule the Dartmouth 
College Case, but by his rule of strict construction he did protect the public 
interest where charters were carelessly drawn.** However, this rule of 
strict construction did not accomplish much after charters were more 
carefully drawn. Hence, to have more social control, it was necessary to 
do more than use a rule of strict construction. Finally Miller, Waite, and 
other justices modified the rule of the Dartmouth College Case by holding 
that corporate charters were subject to the states’ power of eminent 
domain** and police power ;** and that private contracts, though not public 
contracts, were subject to the states’ power of taxation.*® No further 
modification of the Dartmouth College doctrine has been made up to the 
present time, so that it is still constitutional law that the charters of 
corporations are protected against the states’ exercise contrary to a pro- 

88 McCardle v. Indianapolis Water Co., (1926) 272 U.S. 400. 
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Live Stock Landing and Slaughter-House Company, (1884) 111 U.S. 746. 
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vision therein either of their power of taxation or their police power over 
rates, or the franchises of corporations.** But even with these exceptions 
the changes made by the supreme court, even at first, were so great that 
Justice Story and Chancellor Kent lost all hope of the constitutional 
guardianship of the capitalistic system by the supreme court and prophesied 
that the anti-capitalistic attitude of the court would arrest all new improve- 
ments and progress. It is interesting to note how ill-conceived and 
repetitive gloomy forebodings may be. 

In the period of Justices Holmes, Brandeis, and Hughes the court was 
dominated by justices who had the point of view of Chief Justice Taney, 
Chief Justice Waite, and Justice Miller. In this period more social con- 
trol became the order of the constitutional day. Yet they did not accom- 
plish their purpose so much by modifying the fundamental law as to the 
contract clause and the due process clause as by their method of applying 
this fundamental law to specific situations. Where Field, Fuller, and 
Peckham in the period before them or Butler, McReynolds, Sutherland, 
and Van Devanter in the period after them would not have been able to 
find a sufficient social interest for the police power, or a sufficient public 
purpose for the power of taxation, they were able to find such a social 
interest and such a public purpose. For example, they were able to find 
a sufficient social interest for the regulations of hours of labour,*? pro- 
tection of natural resources,®* protection of human resources,** protection 
of general cultural progress,®® and protection of individual life ;°* and a 
sufficient public purpose for modified government ownership,*’ and for 
public needs where private enterprise was inadequate.** But while the 
liberal justices of this period were subjecting business men to all kinds of 
social control, they were at the same time protecting the personal liberty 
of individuals against governmental action where there were involved the 
fundamental liberties of religion,®® or speech,*°° or due process as a matter 
of legal procedure.*™ 
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In the present period of American constitutional law the dominancy 
of the liberals is again manifest. The present liberal court controlled by 
Justice Stone and the recent appointees of President F. D. Roosevelt has 
a constitutional point of view corresponding very closely to that of Justices 
Holmes and Brandeis in the period from 1910 to 1922; Chief Justice Taney 
and Justice Miller from the time of the civil war to the late eighties; and 
in many respects, especially in connexion with the federal government’s 
interstate commerce power, with that of Chief Justice Marshall in the 
period dominated by him prior to the civil war. Their point of view is 
diametrically opposed to the constitutional point of view of Justices Butler, 
McReynolds, Sutherland, and Van Devanter, who generally controlled the 
court from 1922 to 1936; Justices Field and Peckham and Chief Justice 
Fuller, who generally dominated the court from the late eighties to 1910; 
and to Chief Justice Marshall and his court so far as concerns the pro- 
tection of corporations under the contract clause. 

The liberals today, as always, are protecting the fundamental interests 
of personal liberty guaranteed by the bill of rights, if anything, even more 
than the conservatives would do. For example, under the due process 
clause as a matter of substance they have protected freedom of speech, even 
to the extent of protecting the circulation of leaflets'®? and the practice of 
picketing ;*°* religious liberty;** and the privilege of peaceable assem- 
blage ;*°° and under the due process clause as a matter of procedure they 
have protected an accused against torture."°° They also under the equal 
protection clause have protected negroes in their right to a legal education 
against state discrimination where such education is provided only through 
the payment of tuition for study outside the state.** 

The present liberal court, where fundamental rights are not involved, 
has permitted more social control both by the state governments and the 
federal government. In all of the periods the supreme court has been 
fairly liberal towards the use of the power of eminent domain, and the 
present court has continued this policy. The greatest liberality has 
occurred in the case of the police power. The court has upheld a state 


1@Lovell v. City of Griffin, (1938) 303 U.S. 444. 

1% Thornhill v. State of Alabama, (1940) 310 U.S. 88. 

1% Cantwell v. State of Connecticut (1940) 310 U.S. 296. But cf. Minersville School 
Dist. v. Gobitis, (1940) 310 U.S. 586. 

1% Hague v. Committee for Industrial Organization et al., (1939) 307 U.S. 496. 

16 White v. State of Texas, (1940) 310 U.S. 530. 

1°7 State of Missouri ex rel. Gaines v. Canada, (1938) 305 U.S. 337. 

18 United States v. Shoshone Tribe of Indians of West River Reservation in Wyoming, 
(1938) 304 U.S. 111; Danforth v. United States, (1939) 308 U.S. 271. 
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minimum wage law.’ It has upheld a second federal Agricultural 
Adjustment Act**® and the Social Security Act'™* and the federal govern- 
ment’s power over interstate commerce’? to such an extent that it repu- 
diated most of the work on interstate commerce of such Justices as Butler, 
McReynolds, Sutherland, and Van Devanter.*** It has also been very 
liberal so far as the police power of the states has been concerned.*™* It 
has shown even as great liberality in the matter of state and federal taxa- 
tion. It has relaxed the rule against reciprocal immunity from taxation 
of the state and federal governments and has substituted for it a rule of 
reciprocal non-discriminatory taxation.’** It has permitted use taxes**® 
and sales taxes’ by the buyer’s state on goods shipped in interstate com- 
merce and has reversed its prior position as to jurisdiction to tax 
intangibles,“* so as again to permit multiple taxation of intangibles by 
different states." It also has reversed the position of its predecessors on 
the scope of the United States privileges and immunities clause, so as to 
go back to the position taken by the court in the time of Justice Miller.’ 


10° West Coast Hotel Company v. Parrish, (1937) 300 U.S. 379. This case overruled 
the case of Adkins v. Children's Hospital, (1923) 261 U.S. 525, and inferentially More- 
head v. People of New York ex rel. Tipaldo, (1936) 298 U.S. 587. 

1° Mulford v. Smith, (1939) 307 U.S. 38. 

Carmichael v. Southern Coal & Coke Company, (1937) 301 U.S. 495; Charles C. 
Steward Machine Company v. Davis, (1937) 301 U.S. 548. 

12National Labor Relations Board v. Jones and Laughlin Steel Corp., (1937) 301 
U.S. 1; Kentucky Whip and Collar Company v. Illinois Central Railroad Company, (1937) 
299 U.S. 334; The Associated Press vy. National Labor Relations Board, (1937) 301 U.S. 
103. 

3Hammer v. Dagenhart, (1918) 247 U.S. 251; Railroad Retirement Board et al. v. 
Alton Railroad Company et al., (1935) 295 U.S. 330; Carter v. Carter Coal Company et al., 
(1936) 298 U.S. 238; Adair v. United States, (1908) 208 U.S. 161; Coppage v. State of 
Kansas, (1915) 236 U.S. 1. 

Clason v. State of Indiana, (1939) 306 U.S. 439; Kelly v. State of Washington ex 
rel. Foss Company, Inc., (1937) 302 U.S. 1; Milk Control Board of the Commonwealth of 
Pennsylvania v. Eisenberg Farm Products, (1939) 306 U.S. 346. 

5 James v. Dravo Contracting Company, (1937) 302 U.S. 134; Graves v. People of 
New York ex rel. O'Keefe, (1939) 306 U.S. 466; State Tax Commission of Uiah et al. v. 
Van Cott, (1939) 306 U.S. 511; Helvering v. Gerhardt, (1938) 304 U.S. 405; Allen v. 
Regents of University System of Georgia, (1938) 304 U.S. 439. These cases have expressly 
overruled the earlier case of Collector v. Day, (1871) 11 Wall. 113. 

¢Henneford et al. v. Silas Mason Company et al., (1937) 300 U.S. 577. 

117 McGoldrick v. Berwind-White Coal Mining Co., (1939) 309 U.S. 33. 

U8 First National Bank of Boston v. State of Maine, (1932) 284 U.S. 312. 

U%°Curry v. McCanless, (1939) 307 U.S. 357; Graves v. Elliott, (1939) 307 U.S. 383. 

120 Madden v. Commonwealth of Kentucky et al., (1940) 309 U.S. 83, overruling 
Colgate v. Harvey, (1935) 296 U.S. 404. For further discussion of the work of the present 
Supreme Court see H. E. Willis, ‘‘Gibbons v. Ogden Then and Now”’ in 28 Kentucky 
Law Journal (1940), at pp. 280 ff.; H. E. Willis, ‘Constitution Making by the Supreme 
Court since March 29, 1937" in 15 Indiana Law Journal (1940), at pp. 179 ff. 
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What of the future? Will the pendulum of judicial preference continue 
to swing back and forth from personal liberty to social control? The 
safest answer is, yes; but perhaps it will gradually swing more and more 
to social control and to the protection of personal liberty by social control 
against the action of a few industrialists and financiers. Yet no final 
solution of this problem can come for long years in the future. The solu- 
tion will have to wait the event of changing future economic and social 
conditions. But of one thing we can be sure—the supreme court must 
correct the mistake, made by some foreigners and some of our own busi- 
ness magnates, of identifying personal liberty with capitalism, which already 
has to so large an extent destroyed free enterprise and individualism. 


Hucu Evanper WILLIS 
Indiana University School of Law. 





UNPOPULAR CHARITABLE PURPOSES 


PROBABLY the great majority of charitable trusts are ‘‘popular’’— 

that is, are trusts the purposes of which are consonant with most 
people’s ideas of what is worthwhile and beneficial. This study is 
primarily concerned with the problems which arise where the purpose 
of the trust in question is clearly “‘unpopular’’—that is, where most 
people, and probably the courts too, would say of the trust, “We are 
absolutely convinced that the doctrine is false,’’ or, at least, ‘‘What an 
utter waste of good money this is in an unimportant cause.’’ As is so 
often true, the problem resolves itself into a question of where to draw 
the line. On the one hand, courts should not allow substantial amounts 
of property to be tied up in advancing some doctrine which is unsound, 
but, on the other hand, it is of the utmost importance that no worth- 
while cause be condemned as not charitable because of the short- 
sightedness of a court. 

The results of going too far in upholding borderline purposes as 
charitable are serious; calling a trust ‘“‘charitable’’ has at least three more 
or less important consequences. First, it results in tax immunities of 
various sorts, under most statutes. And it is, of course, false reasoning 
to say to this that there is no harm in being liberal about tax exemptions, 
for that is in effect being liberal with the tax-rate on all other taxpayers. 
Before a court thus affects the public tax-rate it should make sure that 
it is doing so in a worthwhile cause. Second, in most jurisdictions 
charitable enterprises are not in general liable for their torts. The 
policy in favour of exempting such enterprises from liability should be 
very strong before a court deprives the injured party of any possibility 
of redress. It has been argued that charitable trusts are favoured too 
much by the law as it now stands,' but however true that may be, we 
should in any case be very careful not to extend this cloak of protection 
to cases in which it is not clearly justified. Third, and probably most 
important, the label of charity allows the property in question to be 
devoted in perpetuity to the purposes set forth. As Scott points out,’ 
a liberal exercise of the cy-prés power can provide relief, where it later 
becomes evident that the purpose of the trust was unsound. However, 
some jurisdictions have been exceedingly reluctant to adopt the cy-prés 
doctrine, in which case the holding of the trust invalid long after its 

Charities: A Study in Fiction and Favor’’ in 25 Virginia Law Review (1939), 
at pp. 351 ff. 

*Scott, Trusts, sec. 374.7. 
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creation would raise great difficulties in the proper distribution of the res.’ 
Furthermore ex hypothesi property has in the meantime been used for a 
completely unproductive purpose (unless proving the purpose of the 
trust to have been unsound has for some reason been of value). 

On the other hand, a very forceful argument can be put in favour of 
great liberality in dealing with these “‘unpopular’’ trusts. In the first 
place, as the Restatement has pointed out,‘ the fact that charitable 
trusts may be used for experimental tests of ideas which are thought 
by most to be of a very dubious nature is one of their greatest advantages. 
If private persons are not permitted to devote their property to testing 
and advancing such causes merely because most people do not believe 
in them, many developments that may be truly worthwhile, many new 
ideas that may be of tremendous benefit to the community may never 
be popularized. For such causes are just those which the government 
is not justified in supporting or espousing.’ In addition, it is believed 
that it is exceedingly unwise policy for courts to inject their own judg- 
ment any more than is absolutely necessary into this question of the 
merits of the cause which the donor is seeking to advance. To do so 
would be to exercise a power which courts should not assume, and no 
matter how fairly they believe they are using their judgment, the least 
scintilla of intolerance may quickly lead to a very unwholesome official 
bias. It is a matter of common knowledge how often the intolerance 
of an ignorant majority of the public has retarded the adoption of useful 


scientific discoveries. The courts have done well to bridle to a greater 
extent than has the public a like instinct to doubt the truth of generally 
unaccepted ideas. 


ATTEMPTS AT DEFINITION 


The various definitions that have been formulated by the courts and 
others of what constitutes a charitable purpose are of little help in 
connexion with our specific problem. Whether rightly or wrongly, it 
has always been considered that the purposes which are to be considered 
charitable are in general those set forth in the preamble to the statute 
of Elizabeth. Thus one of the earliest definitions of charitable purposes 
was that set forth by Grant M.R.: ‘‘those purposes are considered chari- 
table, which that statute enumerates, or which by analogies are deemed 


°Cf. Cunnack v. Edwards, [1896] 2 Ch. 679; Braithwaite v. Attorney-General, {1909} 
1 Ch. 510—resulting trust where purposes of express trust do not exhaust the res. Held 
in those cases, the res goes to the crown as bona vacantia. 

‘American Law Institute, Restatement of Trusts, sec. 374 (i). 

‘Scott, Trusts, sec. 374.7. 

°(1601) 43 Eliz., c. 4. 
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within its spirit and intendment.’’’ A later definition, on which the 
English courts have mainly relied since, is that of Lord Macnaghten: 
“charity in its legal sense comprises four principle divisions: trusts for 
the relief of poverty; trusts for the advancement of education; trusts 
for the advancement of religion; and trusts for other purposes beneficial 
to the community, not falling under any of the preceding heads.”’* 
A third definition is that of the Restatement: ‘‘a trust for the promotion 
of purposes which are of a character sufficiently beneficial to the com- 
munity as to justify permitting property to be devoted forever to their 
accomplishment is charitable.’’® 

These are but three of the many definitions that have sought to pin 
down the class of purposes which the courts will deem charitable.’° It 
has been pointed out that it is practically impossible to define a charitable 
purpose," and no further attempt to do so will be made here, especially 
since Our purpose is not a general discussion of what constitutes a 
charitable purpose. However, with respect to the specific problem 
involved, the Restatement has laid down certain helpful criteria: that 
a trust tending to the advancement of education is charitable unless the 
doctrine or belief involved is “‘irrational,’’ and that a trust to promote an 
‘“‘unpopular’’ cause will be considered charitable so long as ‘‘the general 
purposes for which [it] is created are such as may be reasonably thought 
to promote the social interest of the community.’’" 


“UNPOPULAR” RELIGIONS 

There is no class of cases which shows more clearly the tremendous 
growth of tolerance in the last few centuries. The English law relating 
to religious toleration has been a continuous march from the time when 
mere worshipping according to any religion but the king’s was unlawfub, 
to the latest development that Roman catholic masses are among 
charitable purposes." It is beyond the scope of this study to outline 
the development of the English law in this respect. 

™Morice v. Bishop of Durham, (1804) 9 Ves. 399, at p. 405, affirmed (1805) 10 Ves. 
521. 


®Commissioners of Income Tax v. Pemsel, [1891] A.C. 531, at p. 583, quoted with 
approval in Re Hogle, [1939] O.R. 425. 

Sec. 374. 

See Horace Binney arguendo in Vidal v. Girard’s Executors, (1844) 2 How. 127, 
11 L. Ed. 205, discussed in Scott, Trusts, sec. 348, n. 1; Restatement, sec. 368; Weatherby 
v. Weatherby, (1927) 53 N.B.R. 403; Re Knowles; Leggat Case, [1938] O.R. 369, [1938] 
3 D.L.R. 178. 

“Jn re McClellan's Will; Robinson v. McClellan, (1918) 46 N.B.R. 161. 

Restatement of Trusts, sec. 370 (h). 

Restatement of Trusts, sec. 374 (i). 

“Re Caus, [1934] Ch. 162; Re Hallisy, [1932] O.R. 486, [1932] 4 D.L.R. 516. 

“For a description of this development, see Scott, ‘‘Charity for the Heterodox”’ 
in 23 Case and Comment (1917), at p. 961. 
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The leading case in this field is Thornton v. Howe,* in which the 
testatrix provided that the residue of her estate, both real and personal, 
should go to an individual, ‘‘the proceeds [to be] applied for and towards 
the printing, publishing and propagation of the sacred writings of the 
late Joanna Southcote.”” It appeared that Miss Southcote had been a 
sincere Christian, but had laboured under the delusion that a second 
shiloh or messiah was to be born of her body, and that she had been 
inspired by the Holy Ghost to write of the coming miracle. The court 
found that “though her works are in a great measure incoherent and 
confused, they are written obviously with a view to extend the influence 
of Christianity.’""” The testatrix’s heir sought to establish a resulting 
trust in his favour, partly on the ground that the trust was void as 
being charitable under the Statute of Mortmain.'* Sir John Romilly 
M. R. held as to the realty that the trust was charitable, and hence void 
under the Statute of Mortmain. The court pointed out, however, that 
its decision as to the purpose of the trust being charitable was only 
a decision under the Statute of Mortmain, and that a trust will be con- 
sidered charitable under the Statute of Mortmain as long as it purports 
to have a religious purpose, even though the particular sect for which 
the trust is created may be of such a nature as to be considered actually 
unlawful, as, for example, having an immoral tendency. The statement 
is merely a dictum to the effect that the purpose would be considered 
charitable in the general sense as well, but it is nevertheless a leading 
case on this point, and has been widely followed and never doubted. 
It is well to note the reasoning on which the court reaches its conclusion: 
“If the tendency were not immoral, and although this Court might 
consider the opinions sought to be propagated foolish or even devoid of 
foundation, it would not, on that account, declare it void, or take it out 
of the class of legacies which are included in the general terms charitable 
bequests .... "’ The rule laid down there is that any teaching in the 
field of religion which is sincerely believed in by the person who desires 
to advance it will be considered a charitable purpose, so long as it is not 
immoral. It is submitted that the court should have limited the rule 
to teachings which are not “‘irrational,’’ or ‘“unreasonable.’"*® I am 
sure, for example, that the master of the rolls would not have counte- 
nanced Father Devine though his teachings would come within the rule 
laid down. 


The next religious sect to be considered is the Church of Christ, 


6(1862) 31 Beav. 14. 

"Ibid., at pp. 20, 21. 

189 Geo. II, c. 36. 

“Cf. Restatement of Trusts in notes 12 and 13, supra. 
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Scientist, better known as Christian Science. Although it is now clear 
that trusts to promote Christian Science are charitable, there was some 
little doubt about it when the courts were first presented with the 
question. The earliest case in which the issue came up was Glover v. 
Baker. This was a bill for instructions brought by the executor under 
the will of Mary Baker Eddy, who had given part of the residue of her 
estate toward the propagation of Christian Science. The bill, which was 
heard on demurrer, alleged that the practice of Christian Science had 
in many cases prevented sick persons from being treated, and it was 
admitted that resort to a physician was preferable to the ‘‘treatment”’ 
afforded by Christian Science in many cases. It further appeared that 
the teachings of the church did not counsel resort to a physician until it 
had been shown that the patient failed to experience the healing power 
of Christian Science. Considering how serious such a delay could be, 
for example, in the case of a burst appendix, the court had difficulty in 
finding that Christian Science was lawful. The court argued, in 
defeating the contention that Christian Science was unlawful as inimical 
to the public health, that any harm done by the practice of Christian 
Science was due alone to the negligent application of it; and that it was, 
therefore, a matter for the legislature to regulate if it thought fit, but 
not a matter which the courts should hold not charitable solely on 
grounds that it resulted in harm on occasion. 

Five years later an Ontario court was presented with the same 
problem, in Re Orr,” and held a bequest to the Mother Church of Christ, 
Scientist, to be charitable. In this case, however, the ‘‘unpopular”’ 
aspect of the religion was more acutely raised, for the same court had 
previously decided® that under the Canadian Criminal Code it was a 
criminal offence for a parent to fail to supply its child with medical 
necessities, without lawful excuse; and that the sincere belief of the 
accused, who was a Christian Scientist, that mental treatment in accord- 
ance with the tenets of his sect was the proper treatment for his sick 
child, would not constitute a lawful excuse under the statute. The 
court held, however, that this did not render the practice of Christian 
Science unlawful in Ontario; that the religion did not expressly counsel 
violation of a statute; and suggested that in any case there was no law 
against a person’s experimenting on his own health to a limited extent. 
This is a rather nugatory sort of recommendation for the practice of 


2°(1912) 76 N.H. 393, 83 Atl. 916 (1912). 

%1(1917) 40 O.L.R. 567; reversed as to another part of the decision, sub nom. Cameron 
v. Church of Christ, Scientist, (1918) 43 D.L.R. 668. 

Rex v. Lewis, (1903) 6 O.L.R. 132. 
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Christian Science. At any rate, it now seems clear that Christian 
Science is a charitable purpose.” 

Another religious sect about which there was at one time grave doubt 
was that of the New Jerusalem. The question was first raised in 
Kramph's Estate.* Property worth about $40,000 at the time of suit 
had been left to found a University of New Jerusalem, to teach the 
religious doctrine laid down in the writings of Swedenborg. Two 
exhaustive lower court opinions in the same case* give in great detail 
the evidence on which the decision in the supreme court was based. It 
appears from these decisions that the doctrine of the New Jerusalem 
was pretty clearly of a religious nature; it would seem, however, that the 
doctrine was to a great extent based on the all-importance of conjugal 
love. In Swedenborg’s writings this desideratum was considered of 
such value, that if a married man was justified in denying his wife his 
bed, he should take to himself a regular mistress in his wife's place. 
Furthermore, the grounds given as justifying such denial were legion. 
The supreme court, however, held that the trust was not in any of its 
parts against public policy; it was, therefore, charitable as a religious 
trust. Most of the opinion deals with other points, and indeed very 
little is said on the merits of the purpose of the trust. Considering the 
many pages devoted to a heated discussion in the lower court of this 
question, and that that court had held the purpose of the trust to be 
against public policy, it is remarkable that the supreme court disposed 
of the matter® in one short paragraph: that, though some of Sweden- 
borg’s writings could be construed as “‘obnoxious to certain of our 
common standards of morality, yet it does not appear’’ that such part 
was included in the doctrines of the New Jerusalem. Although the 
court is to be commended for the result it reached, the decision cannot 
but be considered a tour de force, in view of the evidence discussed by 
the lower court, and the fact that the testator had specified ‘‘the doctrine 
of the New Jerusalem, as laid down in the writings of the Honorable 
Emanuel Swedenborg.”’ 

The general problem here is reminiscent of the problem of Christian 
Science; a doctrine which is in the main a perfectly valid religious 
doctrine, but which is marked by one aspect which seems very close to 
being irrational or against public policy. In the case of Christian Science 
it was the fact that practice of the doctrine, at least as originally taught, 


*For example, In re Smith's Estate, (1933) 144 Ore. 561, 25 Pac. (2nd) 924, so 
assumes, virtually without argument. 

%(1910) 228 Pa. 455, 77 Atl. 814. 

%25 Lanc. Law Rev., 289; 26 Id., 187. (These opinions had both held the trust 
void as against public policy.) 

228 Pa. 455, at p. 459; 77 Atl. 814, at p. 815. 
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was bound to be dangerous in certain cases (at least it is believed that 
it would be irrational to deny flatly this assertion). In the case of 
Swedenborg’s writings, it was the fact that an important element of the 
religious belief was a practice which would seem quite clearly to be against 
public policy. In each case the court tended to circumvent these 
difficulties, instead of attempting to deal with them directly. Yet we 
cannot but think that the result reached in each case was correct. 
Possibly the courts have had in mind, in such cases as these, that a new 
idea of any sort should not be taken too literally, since the passage of 
time is apt to temper its more radical aspects. Furthermore, the courts 
have long been aware that the trends in public opinion are such that a 
doctrine frowned on at the time of the decision may soon be looked on 
with public a: obation. And compare the suggestion of the New 
Hampshire cc in Glover v. Baker, that if cer phases of Christian 
Science, or if  actice, are against the state's lic policy, the court 
should not s+ .e the doctrine down on that iunt but should leave 
the question 1 the legislature to regulate the’) actice if such regulation 
is considered desirable. In Re Knighf*’ tk»: supseme court of Ontario 
had the same question before it. However, the case adds little, if 
anything, to the decision in Kramph's Estate. In the first place, the 
court held the gift was not in fact a perpetuity, and so the decision on 
the question whether propagation of the faith of the New Jerusalem is 
charitable was obiter. In the second place, the case was not as difficult 
to decide on its facts as was the Pennsylvania case, for the immoral 
tendency of certain phases of the doctrine was not brought out in the 
evidence. And, finally, the court did not consider the problem very 
carefully. Thornton v. Howe, is mainly relied on, on the theory that 
in both cases there was nothing anti-Christian, but merely much that 
most people would call unsound. 

The doctrines of the Mormon church came before the supreme court 
of the United States in Mormon Church v. U.S.* In 1887, congress had 
passed an act (24 Stat. 635, c. 397) which repealed the act of incorporation 
of the church and directed that it be wound up. The court held that 
the act of 1887 was within the power of congress, and the property of 
the church passed to the United States, subject to the doctrine of cy-pres. 
The court's remarks on the issue of public policy are instructive: 


One pretence for this obstinate course [practising polygamy in defiance of 
United States law] is, that their belief in the practice of polygamy, or in the right 
to indulge in it, is a religious belief, and, therefore under the protection of the 
constitutional guaranty of religious freedom. This is altogether a sophistical plea. 


*7[1937] 2 D.L.R. 285. 
**(1889) 136 U.S. 1. 
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. . . The offering of human sacrifices by our own ancestors in Britain was no doubt 
sanctioned by an equally conscientious impulse. But no one, on that account, 
would hesitate to brand these practices, now, as crimes against society, and obnox- 
ious [sic] to condemnation and punishment by the civil authorities.*° 


DENIAL OF RELIGION 


We now proceed to discuss purposes which involve the investigation 
or propagation of doctrines denying the validity of the Christian faith, 
in whole or in part. The early cases had gone so far as to lay down the 
rule that it was unlawful to utter words denying the validity of the 
Christian faith. The basis for these decisions seems to have been that 
Christianity was “part of the law of’’ the jurisdiction in question. Thus 
it was held in Pringle v. Napanee*® that the giving of:jqctures on such 


subjects as ‘“‘Evoluti ~. Creation,’’ ‘What liberalism * ‘Yrs as a substi- 
tute for Christianity, ., was unlawful, so that the tow’, « as justified in 
refusing to carry out yntract to permit a series of su#) "lectures to be 
given in the town-hall. ‘lis case was followed, with so e doubt as to 


its validity, in Kinse, v. . +tsey* where it was held that the “promotion 
of Free Thought and ree Speech in the Province of Ontario’ was an 
unlawful purpose. 

A line of Pennsylvania case, however, illustrates the breaking down 
of this strict rule. In Updegraph v. Commonwealth," the supreme 
court of the state had early adopted this rule. This case was followed 
by Zeisweiss v. James, in which the court went out of its way to state 
that a trust for the purpose of propagating ideas contrary to the Christian 
faith could not in the nature of things be considered charitable.* Of 
course, the rule that such a trust is actually unlawful includes necessarily 
a holding that the trust cannot be sustained as charitable. 

However, ten years later, in Manners v. Philadelphia Library Co.,™ 
the court appears to have become somewhat less strict. In that case, 
a doctor had left the residue of his estate to trustees to purchase a lot, 
erect a building on it, and convey it to the Philadelphia library. There 

2*At p. 49. The first amendment to the constitution provides that ‘‘Congress 
shall make no law respecting an establishment of religion, or prohibiting the free exercise 
thereof.’ Compare with this the case of Pramatha Nath Mullick v. Pradynmua Kumar 
Mullick, (1925) L.R. 52 Ind. App. 245, where the privy council was perfectly willing 


to hold that the personal desires of an Indian idol be taken into account in deciding 


the case, and that a next friend should be appointed to appear for the idol and express 
its will. 


*°(1878) 43 U.C.Q.B. 285. 
21(1894) 26 O.R. 99. 

(1824) 11 S. & R. 394. 
(1870) 63 Pa. 465, at p. 470. 
*(1880) 93 Pa. 165. 
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were two conditions imposed on the library with respect to the gift: 
(i) that no work be excluded from the library ‘‘on account of its difference 
from the ordinary or conventional opinions on the subjects of science, 
government, theology, morals or medicine, providing it contains neither 
ribaldry nor indecency”’; (ii) to publish, at least every ten years, editions 
of the testator’s works exactly as he left them. It was alleged that his 
works contained atheistical and infidel statements, and denied the 
existence of God. Held, on demurrer, that the first condition was 
precatory, and that the second was void, on the authority of Zeisweiss v. 
James. The court thus refused to step down from the earlier decision. 
However, in discussing the first condition it took a much more reasonable 
attitude when it said that even had that condition been mandatory, it 
would have been valid: 


It can hardly be said that the interests of Christianity and sound morality 
require that the student of morality shall be debarred access to all books that may 
be regarded as objectionable from an orthodox standpoint. He is best armed to 
defend Christianity who is familiar with arguments. To enforce such a rule 
would exclude from this library a vast amount of the choice literature of the past; 
the works of authors who merely wrote according to the light of their day and 
generation. We may now safely enjoy all that is good of their writings. The 
world has outgrown their errors.* 


Several years later the orphans’ court in Jn Re Knight,** seems to 
have added something to the Pennsylvania law on the subject. The 


testator had left $1,000 to the Friendship Liberal League, whose purpose 
was to “promote by all peaceable and orderly means, active propa- 
gandism of the great principles of religious liberty, etc.’’ It appeared 
that this was, in fact, done by means of public meetings and lectures, 
and that such lectures had, in fact, included an invective against the 
Christian religion. The court held the gift charitable, and hence void 
under a statute regulating charitable bequests. 

The earliest case raising this question in England was Briggs v. 
Hartley" There the testator had given a legacy of £300 in trust to 
be laid out for a prize for the best essay on “‘natural theology, treating 
it as a science, and demonstrating the truth, harmony, and infallibility 
of the evidence on which it is founded, and the perfect accordance of 
such evidence with reason; also demonstrating the adequacy and effi- 
ciency of natural theology when so treated and taught as a science to 
constitute a true, perfect, and philosophical system of universal religion.”’ 
The vice-chancellor (Sir Lancelot Shadwell) said: ‘‘I cannot conceive 

*Jbid., at p. 174. 

(1891) 10 Pa. Co. Ct. Rep. 225; excep. dismissed, 13 Pa. Co. Ct. Rep. 405; aff'd 


159 Pa. 500. 
#7(1850) 19 L.J. Ch. (N.S.) 416. 





UNPOPULAR CHARITABLE PURPOSES 375 


that the bequest in the testator’s will is at all consistent with Christianity; 
and, therefore, it must fail.” It seems clear, from the arguments of 
counsel and from the facts of the case, that the holding was not only 
that the gift was not charitable, but that it was actually unlawful. It 
is a good indication of the strict attitude of the courts at that time, with 
respect to religious doctrine.** 

In 1917, however, the house of lords in Bowman v. The Secular 
Society,*® overruled Briggs v. Hartley. In this case there was a bequest 
to the Secular Society, Limited. It was urged that the gift was void 
on the ground that the society was illegal. The purposes of the society 
were, inter alia, ‘‘to promote . . . the principle that human conduct 
should be based on natural knowledge, and not upon supernatural 
belief, and that human welfare in this world is the proper end of all 
thought and action; . . . to promote the secularization of the State; 

. to promote universal secular education, without any religious 
teachings, in public schools; . . . to promote the recognition by the 
state of marriage as a purely civil contract ...." It was held 
unanimously that to deny Christianity is not a criminal offence, unless 
scurrility is involved, and four of the five lords held further that the 
purposes of the society were not illegal in the sense that a bequest to it 
would be considered void. Lord Finlay L.C. dissented, relying on 
Briggs v. Hartley. He argued in general that Christianity was still 
part of the law of England, and that, though there might have been a 
change in public opinion since the time of Briggs v. Hartley, a change in 
the law lay with the legislature. 

The case quite clearly does not decide whether such a gift would 
have been considered charitable. Only two of the lords even referred 
to the question. Lord Summer merely pointed out that this was an 
entirely different question. Lord Parker of Waddington did discuss the 
question at some length, and came to the conclusion that none of the 
purposes of the society could be considered charitable. It is quite 
clear on the English law that all purposes above mentioned except the 
first would not be considered charitable, as seeking to effect a change in 
the law (see infra for English law on this subject). And as to the first 
purpose, “‘to promote the principle that human conduct should be based 
upon natural knowledge and not upon super-natural belief, and that 
human welfare in this world is the proper end of all thought and action,”’ 
Lord Parker says this is not charitable. He commenced by observing 
that it does not fall within the enumeration of the statute of Elizabeth, 
and that it was not a religious trust. - However, he seemed to base his 


*But cf. Thornton v. Howe, (1862), supra. 
[1917] A.C. 406. 
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ultimate decision that the purpose is not charitable on the fact that it 
would, in his opinion, be ‘‘quite impossible to hold that a trust to promote 
a principle so vague and indefinite was a good charitable trust.’ It 
is submitted that the best possible definitions of many other philosophical 
doctrines must be fully as vague as this, and that Lord Parker took a 
rather narrow view of the question. At any rate, the case is not of 
much help on the direct question whether promotion of secularism is a 
charitable purpose. As the law now stands in England, it must probably 
be said that it is not. 

In 1907, in Re Jones,“ the supreme court of South Australia had 
before it a case which had the best chances to date of bringing forth a 
clear-cut decision on secularism as a charitable purpose; since a finding 
on whether it was a charitable purpose was necessary to a decision of the 
case, and the court was not troubled with such a hard-and-fast rule as 
that governing the Pennsylvania and Ontario courts: that Christianity 
is a part of the law. The testator had given a remainder interest in his 
estate to trustees for the benefit of the Incorporated Body of Freethinkers 
of South Australia, for the purpose of propagating and spreading the 
society's doctrine in South Australia. The society had gone out of 
existence before the testator’s death, and it therefore became necessary 
to decide whether the trust was for a charitable use. The doctrine of 
the society's faith was ‘‘to disseminate, popularize and promote, by 
lawful means,”’ much the same principles as those advocated by the 
society involved in Bowman v. The Secular Society. 

The court held that the purpose was not charitable. The method 
of approach used and some of the arguments of the court are worth 
examining. The court first mentioned the part played by the statute of 
Elizabeth: an enumeration which serves as the starting-point to indicate 
whether a given purpose is charitable. The judgment then stated the 
definition (if it may be called such) given by Lord Macnaghten in the 
Pemsel Case,“ and ran through the four categories there set forth, to 
consider whether the purpose in question fell within any of them. It 
was held without much difficulty that this was no trust for the relief 
of poverty nor for the advancement of religion, and that it was not for 
the advancement of education, since that had always been taken to 
mean the actual imparting of knowledge, or assistance in the imparting 
of it. This left the most doubtful question, under Lord Macnaghten's 
definition: was it within ‘trusts for other purposes beneficial to the 
community, not falling under any of the preceding heads?’”’ On this 


[1917] A.C. 406, at p. 445. 
*(1907] S. Austr. L.R. 190. 
(1891) A.C. 531, at p. 583. 
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question, the court first discussed fully the problem of what criterion 
is to be taken for determining whether a purpose is “‘beneficial.'"’ They 
held that the belief of the creator of the trust that the purpose is bene- 
ficial to the community is not enough. In so holding, they traced the 
contrary notion back to a dictum of Lord Eldon in Attorney-General v. 
Earl of Mansfield,“ and to a dictum of Chitty J. in In re Foveau.“ The 
court argued that these dicta, to the effect that the creator of the trust 
is to be the sole judge of whether a trust is beneficial, were intended to 
be applied only where the trust is in an admittedly charitable field 
(e.g., education), and where the only doubt is as to the efficacy of the 
method of reaching the result. The court next cited Re Cranston,” 
which was said to have applied the above rule in holding promotion of 
vegetarianism charitable, and expressly dissented from the view there 
taken. The court next mentioned a dictum to the same effect by Lord 
Esher M.R. in Regina v. Commissions of Income Tax,“ and observed 
that doubt had been cast on it by Lord Macnaghten when the same 
case went to the house of lords.‘7 The decision of the court on this 
point then was that the bare belief of the settlor that the purpose of 
the trust is beneficial is not conclusive. It is submitted that such a 
decision is obviously correct, but that the court should have gone on to 
consider a somewhat more reasonable possible rule—one which it might 
have been more difficult to dismiss—that the settlor’s belief that the 
purpose is beneficial will be honoured unless his belief in that respect 
was unreasonable. As has been pointed out earlier in this study, such 
a criterion probably reaches the best results, and it is believed also that 
the cases tend (with variations in approach, of course), to be more 
easily reconciled if viewed with respect to some such criterion. 

Instead of pursuing the suggested line, however, the court went 
back to consider the statute of Elizabeth, and from there outlined the 
various general classes of charitable purposes, as developed by the 
decided cases. It rested its ultimate decision on the ground that no 
case had yet held the promotion of an abstract theory to be charitable, 
unless connected with some admittedly charitable field, such as edu- 
cation. Such a basis for the decision is unfortunate. It is submitted 
that the purpose of Lord Macnaghten’s fourth category is to provide 
for cases which are not identified with one of the three traditional chari- 
table classes, and that a promotion of a cause (call it an “abstract 


(1826) 2 Russ. 501, at p. 521. 

[1895] 2 Ch. 501, at p. 507. 

#(1898] 1 I.R. 431. 

(1888) 22 Q.B.D. 296, at p. 308. 

“Commissioners of Income Tax v. Pemsel, [1891] A.C. 531, at p. 583. 
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theory”’ if you will) which may benefit society should not be struck 
down as not charitable merely because it is not identified with religion, 
education, or relief of poverty.** 


PHILOSOPHICAL DOCTRINES AND BELIEFS 


The doctrines and beliefs which we shall now discuss are mainly 
spiritualism and theosophy, in one form or another. It will be seen 
that it is often difficult to classify these two ‘‘doctrines’’ as pure phil- 
osophies on the one hand, or more or less “‘crack-brained’’ beliefs on 
the other. Thus Webster*® defines spiritualism, in part, as “2. The 
doctrine that all that exists is spiritual, idealism, especially metaphysical 
idealism. 3. A belief that departed spirits hold intercourse with mortals 
by means of physical phenomena, as by rapping, or during abnormal 
mental states, as in trances, or the like, commonly manifested through 
a medium ....'"’ And theosophy is defined (in part) by the same 


work as: “‘l. Alleged knowledge of God and of the words as related 
to God arrived at neither by external historical revelation nor by scientific 
induction, but by direct mystical insight or by philosophical speculation 
or by a combination of both. 2. The doctrines and beliefs of a modern 
school or sect following, in the main, Buddhistic and Brahmanistic 
theories, esp. in teaching a pantheistic evolution and the doctrine of 
reincarnation.’"*® The cases seem to have been consistent in holding 


that the purpose is charitable if it involves a purely philosophical doc- 
trine, and that otherwise it is not charitable. The one possible exception 
is Briggs v. Hartley, discussed above in connexion with “denial of 
religion.” 

The New Jersey court of equity has had before it two cases involving 
this question. In the first, Jones v. Watford, a testator had left his 
residue (about $3,500) to trustees “for the purchase of books upon the 
Philosophy of Spiritualism, not sectarian, or of any creed, church or 
dogma, but of free, liberal bearing.’’ It was held that this was a chari- 
table purpose, as being the purchase of books on a subject which was of 
wide interest. The court stated that no charge had been in fact made 
that the bequest had a tendency to immorality or irreligion, and indicated 
that under Thornton v. Howe, which the New Jersey court had already 
approved, such a charge could not be sustained in any event. The 
only opinion on this part of the case (that in 62 N.J. Eq.), was by a 
single vice-chancellor, and the full court affirmed without opinion, one 

“See the note in 23 Virginia Law Review (1939), at p. 439. 

42 ed., unabridged (1934). 


5§2 N.J. Eq. 339, 50 Atl. 180; reversed on other grounds, (1901) 64 N.J. Eq. 785, 
53 Atl. 397. 
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judge dissenting, as to this part. There seems to be no doubt that the 
decision was correct, although as a practical matter the small foundation 
which resulted from the bequest, at least if administered independently 
of any other, must have been rather impractical. 

In Vineland Trust Co. v. Westendorf," the same court had before it 
a testamentary gift directed to be applied “‘in the furtherance of the 
broadest interpretation of metaphysical thought, in whatsoever manner 
and by whatsoever means [the trustees] may jointly consider proper 
and best.’’ After the decision in Jones v. Watford, the court had little 
trouble with this case. The only possible difficulty would have been 
that “metaphysical thought” is probably one of the vaguest descriptions 
that one can make. It may include everything from spiritualism to the 
analysis of experience. However, this aspect of the case did not trouble 
the court. It was held that the broad latitude in the choice to be made 
by the trustees created no legal infirmity. Compare the dictum of 
Lord Parker of Waddington in Bowman v. Secular Society. 

Spiritualism in the sense of a belief that departed spirits hold inter- 
course with mortals has twice come before the courts. In Re Hummelien- 
berg® the testator had given £3000 to the treasurer of the London 
Spiritualistic Alliance, Limited, ‘‘to form the nucleus of a fund for the 
purpose of establishing a college for the training and developing of 
suitable persons male and female as mediums, preference being given to 
healing mediums and those for diagnosis of disease, ...'"’ As this 
bequest created a perpetuity, it was necessary to decide whether it was 
given on a charitable purpose. Russell J. held the purpose was not 
charitable. It had been urged in argument that the purpose was chari- 
table for two reasons: (a) it was for the advancement of education, 
i.e. its purpose was the education of an indefinite class of persons in a 
calling which was not unlawful; (b) it was for the benefit of the com- 
munity under Lord Macnaghten’s fourth class in the Pemsel Case, i.e. 
it tended to make available to the community a larger number of 
mediums. 

For some reason, the court failed to mention the first above ground. 
And it was held that the trust was not charitable under the second 
ground, for two reasons: (i) the trust was not one which the court could 
undertake to administer, and (ii) the trust could not be said to be for the 
public benefit. On this latter point the court observes (at p. 241): 
“I am not satisfied that a gift for that purpose is or may be in any sense 


(1916) 86 N.J. Eq. 343, 98 Atl. 314. 

"See for example the numerous definitions by various philosophers and writers 
given under ‘‘metaphysics,’’ in Webster. 
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of the words operative for the benefit of the public’’; and later (at p. 242) 
“It was contended that the Court was not the tribunal to determine 
whether a gift or trust was or was not a gift or a trust for the benefit of 
the public. It was said that the only judge of this was the donor of 
the gift... .°’ The court then referred to the dictum of Chitty J. in 
In re Foveau,™ and the holding of the majority of the court in Re Cran- 
ston, (mentioned above in the discussion of Re Jones) as supporting this 
proposition, and continued: “So far as the views so expressed declare 
that the personal or private opinion of the judge is immaterial, I agree; 
but so far as they lay down or suggest that the donor of the gift or the 
creator of the trust is to determine whether the purpose is beneficial to 
the public, I respectfully disagree.’’ The court then suggested that the 
rule contended for would allow trusts in perpetuity for ‘‘all kinds of 
fantastic (though not unlawful) objects, of which the training of poodles 
to dance might be a mild example,” and concluded: “In my opinion 
the question whether a gift is or may be operative for the public benefit 
is a question to be answered by the Court by forming an opinion upon 
the evidence.’’ The evidence here consisted, it would seem, of a dic- 
tionary definition of ‘‘medium”’ comparable to the definition of ‘‘spiritual- 
ism’’ (sense 3 of Webster), and of a few rather weak affidavits by certain 
Spiritualists expressing their belief in the results claimed by mediums. 

It is submitted that the court has laid down no rule at all. The 
court has merely said that only the evidence before it will be used to 
determine the case—but that is if anything, a rule of evidence. A 
more crucial question is, on a given set of facts, what criterion will the 
court use in determining whether a trust deemed beneficial by the donor 
is a charitable trust? For example, the Restatement lays down the rule 
that such a trust is charitable unless the donor's belief is “irrational,” 
or “unreasonable.” At any rate, the case probably has settled the 
English law to the extent that it may, before this case, have been tending 
toward the rule that the donor's opinion is conclusive. I doubt, how- 
ever, that such a rule was ever really meant to be laid down in that 
extreme form. 

The only other case in which spiritualism in this sense has come up 
is In re Stephan’s Estate. Money was there left to a spiritualists’ 
association, in trust to keep up a spiritualist monument. The court 
first held that the upkeep of the monument was not a charitable object, 
as there was no showing that the monument was a public one. It was 


[1895] 2 Ch. 501, at p. 507. 
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suggested that the association itself might be considered the object, and 
that the bequest, although in perpetuity, might be upheld on the ground 
that the objects of the association were charitable. The trial court had 
held that its objects were not charitable, and the superior court, in 
sustaining this finding, reviewed the evidence which had been presented 
to the trial court in some little detail. This evidence consisted almost 
entirely of testimony by an errant reporter and a magician’s assistant 
about their experiences in investigating, incognito, various mediums, 
many of whom were members of the association in question. This 
testimony, entirely uncontradicted, included the recounting of many 
instances of fraud and trickery practised by the mediums in order to 
simulate the results which spiritualists contend are accomplished by 
intercourse with the spirits of deceased persons. The decision in the 
case would seem to be quite clearly right. It is unfortunate that fre- 
quently courts do not get such a wealth of pertinent evidence on which 
to base their decisions. If the same record had come up to the Irish 
court of appeal, it would have provided a crucial test for the rule which 
the majority of that court is alleged to have laid down in Re Cranston. 
If that rule was, as stated by Russell J. in In re Hummeltenberg, that the 
belief of the donor was conclusive, it is submitted that the Irish court 
would have been constrained to modify their rule on such a record as 
that of In re Stephan's Estate. It seems to me rather that the Irish 
court did not intend to lay down such an extreme rule in the first place, 
but instead a rule that the donor’s belief as to whether the object of the 
trust is beneficial will govern unless his belief is ‘‘irrational,’’ or is doubt- 
ful in some other similar degree. 

Three cases have dealt with the question whether the teaching or 
practice of theosophy can be deemed a charitable purpose. The first 
two, New England Theosophical Corporation v. Board of Assessors** and 
Korsstrom v. Barnes,®® dealt with societies which investigated or propa- 
gated Buddhistic and Brahmanistic theories coming within the second 
definition of Webster. Neither is a very strong case on the question 
involved in this study, but both cases indicate a real reluctance to hold 
such societies charitable, which appears to be largely induced by the 
unsoundness of the doctrine sought to be advanced. 

The other case, In re Carpenter's Estate, held that a trust to advance 
the other branch of theosophy defined by Webster is not charitable. 
The testator had left his entire estate (about $110,000) to his executor, 
in trust, that ‘“‘the income shall be paid and disbursed to such highly 


8172 Mass. 60, (1898) 51 N.E. 456. 
°(1909) 167 Fed. 216. 
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evolved individuals, with much occult knowledge, who are ceaselessly 
working for the advancement of the Race and the allevia [sic] of the 
suffering of Humanity, astohim . . . may seem worthy, and be deemed 
wise.”’ It was held that the gift was void as a non-charitable perpetuity. 
The surrogate decided that the testator had intended as objects of his 
bounty a certain class of persons high up in the cult of theosophy who 
are known as “adepts” or ‘‘masters.’’ Most of the opinion is not of 
much help, but one passage voices what is to my mind an excellent 
indication of the nature of the criterion which should be applied in 
these ‘‘unpopularity”’ cases: ‘However sincere the believers of the cults 
of mysticism or theosophy or occultism in its higher sense, may be, the 
great body of opinion among sound thinking men and women rejects 
belief in the existence of occult powers in the individuals in a continuing 
form of manifestation” (at p. 477). I submit that a definition in some 
such terms as this would point the way to the proper line to be drawn 
in the “unpopularity” cases. 


UNPOPULAR ECONOMIC AND POLITICAL DOCTRINES 


The doctrine of socialism first came up before an English court. 
In Russell v. Jackson,’ the testator had left the residue of his estate, 
ostensibly outright, to two persons. It was proved, however, that the 
donees were to hold on a secret trust for the purpose of establishing a 
school for the education of children in the doctrines of socialism, prob- 
ably as taught by Robert Owen. The court seems to have held that 
the trust was either illegal or charitable, and as to the personalty that 
they would have to know more about the doctrines advocated by Robert 
Owen before they could determine whether it was illegal or charitable. 
There is thus no holding one way or the other on the question whether 
the doctrine could be a charitable object. 

In Peth v. Spear, the Washington court was confronted with a similar 
problem.” That case arose out of the breaking up of a socialist society. 
It does not appear clearly what was the source of the society’s property, 
but it does appear that the society was instituted near the close of the 
last century, and occupied agricultural land which was held by the 
trustees for the benefit of the society or its members. The nature of the 
society was expressed to be an “unincorporated association or body of 
persons acting together for the purpose of owning, acquiring, operating, 
conducting and maintaining a communal industrial institution, and the 
education of the people in the principles of socialism.’’ Some years 
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after its creation, the society disbanded and the land was sold. On an 
issue regarding the distribution of the proceeds, the court held that the 
property of the society had been donated to a charitable use, in that the 
purpose had been ‘‘to provide a place where the doctrines of socialism 
could be taught by example as well as by precept.”” The case is pretty 
clearly right—there is no doubt that such an enterprise as this is an 
educational purpose, and such “unpopularity’’ as socialism may have 
should not be allowed to bar it. It does not involve the type of ‘‘unpopu- 
larity’’ which arises from a belief in every sound mind that the object in 
question could not conceivably be beneficial to the community. 

The writings of Henry George have twice come before the New 
Jersey court on the issue of their charitable nature. In Hutchins v. 
George,* a single vice-chancellor had held that a trust to disseminate 
Henry George’s works on the land question was not charitable. In 
George v. Braddock,™ the full court unanimously reversed this opinion. 
The broad doctrine of the works to be disseminated was that private 
ownership of land was odious, and should be abolished by any lawful 
means that were available. On this view of the doctrine which Henry 
George’s works sought to advance, the holding was considering the early 
date commendably liberal. Even granting that the court did not agree 
with the Massachusetts rule with respect to trusts to change the law 
(see infra), still, advocating a change in the law to the extent of abolishing 
all private rights in real property was a purpose at which many courts 
would have balked in righteous indignation (see, e.g., the opinion of the 
lower court, in Hutchins v. George). It is interesting to note also, that 
the court upheld this as a trust tending to the advancement of edu- 
cation. 

The same object came before the Ontario supreme court in Re 
Knight,” where it was held that a gift to the Henry George foundation 
for the objects of the foundation was not charitable. The ground on 
which this result was reached, however, was that the objects of the 
foundation included agitation for a change in the laws, which rendered 
the trust not charitable under the English rule as to “political purposes.” 
Otherwise, the court indicated, if anything, that the objects of the foun- 
dation would be charitable. 

It is quite clear that, at least apart from any trouble raised by change 
of law, women’s suffrage should be considered one of those political 
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doctrines the advancement of which is a charitable purpose.” In this 
connexion, however, Jackson v. Phillips** might be mentioned, as indi- 
cating how a court is able to mould its rules to lead to the result which 
is desired. In that case the Massachusetts court managed to find that 
advocating a change in the laws was a charitable purpose where the 
change was the abolition of slavery, but not a charitable purpose where 
the change involved giving women the right to vote.®® In spite of the 
grounds given in the opinion for the distinction between the two purposes, 
it is tolerably clear that the great popularity of the one, and the unpopu- 
larity of the other, must have had some influence on the court. 


UNPOPULAR METHODS OF IMPROVING HEALTH 


Several cases have come up involving the question whether the 
teaching, study, or practice of some unpopular branch of the field of 
medicine is charitable. Jn re Hill’s Estate,” brings out nicely the prob- 
lem that confronts a court in the case of a purpose which is clearly 
charitable except for the fact that it is quite clear that the method advo- 
cated by the donor is unwise. In that case property had been left by 
the testator in trust to invest it and use the income in order that a 
competent homeopathic physician might lecture at a medical school, to 
be selected by the trustees, the instruction and use of texts being confined 
to certain named material. The trial court found that the teaching and 
advocating of homeopathic principles, as they were presented in the 
books specified, would result in inadequate and even harmful treatment 
of diseases. The majority of the court held that on these findings of 
fact the gift was void as inimical to the public health. One judge 
dissented, taking a different view of the evidence. His opinion indi- 
cated an adherence in a rather strong case to the oft-repeated rule that 
a court will not consider the wisdom of the method the testator chooses 
for carrying out his charitable intent. It is impossible not to see a 
marked similarity between the evidence in the instant case, and 
that in the Christian Science cases, especially Glover v. Baker. If a 
court were required to distinguish the two types of cases their basis 
would presumably be the religious aspect of Christian Science. On 
the aspect of treatment of illness, however, and on the evidence presented, 
it would be difficult to distinguish Glover v. Baker from In re Hill's Estate. 

There seems to have been little trouble in holding that the science 
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of eugenics may be the subject of a charitable purpose." There has 
been more criticism of birth control, however, and it might have been 
expected that this branch of medicine would not join the charitable 
group so easily. But it would seem that it must be held to be a proper 
subject of charity unless a valid objection can be made to it on moral 
grounds. And it is very improbable that such an objection would be 
sustained in this day and age.” 


HUMANITARIAN PURPOSES 


Vegetarianism first came before the courts in Re Cranston." It was 
there held by the Irish court of appeal, one judge dissenting, that the 
devise of certain rents in perpetuity to two vegetarian societies was valid 
as being to a charitable use. The grounds on which the societies based 
their doctrine were apparently not only that the eating of flesh was cruel 
to the animals, but also that total abstinence from meats was beneficial 
to man, both from a medical and from an economic standpoint. The 
opinions are exceedingly interesting and helpful for the openness with 
which they face the problem and deal with it. Thus they did not rely 
particularly on the earlier cases which had held prevention of cruelty to 
animals a charitable purpose, but instead stated their own rule and 
decided the case on its own qualifications. It is submitted, however, 
that the only opinion which does not contain the objectionable aspect 
to which I have referred earlier is that of Lord FitzGibbon, one of the 
majority. Having come to the conclusion that the question is, whether 
vegetarianism is beneficial to the community, he continued: 


What is the tribunal which is to decide whether the object is a beneficent one? 
It cannot be the individual mind of a judge, for he may disagree, toto coelo, from 
the testator as to what is or is not beneficial. On the other hand, it cannot be the 
vox populi for charities have been upheld for the benefit of insignificant sects, 
and of peculiar people. It occurs to me that the answer must be . . . that the 
benefit must be one which the founder believes to be of public advantage, and his 
belief must be at least rational, and not contrary either to the general law of the 
land, or to the principles of morality.” 


It is submitted that this is the most satisfactory statement yet made 
by a court with regard to the criteria to be used in the case of an unpopu- 
lar charitable trust. It seems to me that this statement of the rule 


"In re Rockefeller’s Estate, (1917) 177 A.D. 786, 165 N.Y. Supp. 154; aff'd. (1918) 
223 N.Y. 563, 119 N.E. 1061; Collier v. Lindley, (1928) 203 Cal. 641, 266 Pac. 526. 

Slee v. Commissioner of Internal Revenue, (1930) 42 F. (2d) 184. Birth Control 
League held not charitable under federal income-tax statute, but only because of its 
political activities. Strong dictum that otherwise the object is clearly charitable. 

[1898] 1 I.R. 431. 

[1898] 1 I.R. 446, at p. 447. 





386 Tue University oF Toronto Law JouRNAL 


correctly and rationally reconciles the cases in the field, and best expresses 
the mental processes through which the courts go—the terms in which 
the courts tend to think—when a case of this nature comes before them. 
Like any statement of a rule, of course, it amounts to no more than a 
group of more or less definite words and concepts, and its application to 
a particular set of facts is a matter quite distinct from its formulation. 
Indeed, I disagree with the result reached in the instant case. However, 
I believe that the opposite result should have been reached on the basis 
of the rule above stated. 

Lord Holmes, who dissented, laid down the rule that the question 
whether a purpose is beneficial to the public depends on whether the 
“common understanding’”’ is that it is beneficial. It is submitted that 
such is not the law and is erroneous in principle; and that Lord Holmes 
could have reached the result he did on the rule laid down by Lord 
FitzGibbon. The English chancery division (Joyce J.) held a like dis- 
position to be charitable in Re Slatter,”* expressly following In re Cranston. 

Other more acceptable forms of relief for animals have had less 
difficulty in the courts. These other forms have been generally of 
three types: (a) medical aid, (6) prevention of cruelty, (c) suppression of 
vivisection. The first of these was upheld as charitable by the 
court of appeal as early as 1857,” and the result seemed so clear that the 
lord chancellor thought the appeal ‘‘thoroughly without foundation,” 
and Knight Bruce L. J. added, “I have no recollection of an appeal 
more plainly void of sense and reason.”’ The institution in question 
was founded to aid only animals useful to mankind, and the decision 
was, therefore, based solely on a purely utilitarian benefit to mankind. 
The next case to come up, Re Douglas,” injected no new arguments into 
the field, and the opinion was obiter to the extent that it discussed the 
question at all, although it has often been cited as holding that protection 
of animals is a charitable purpose. 

Re Foveau" is the leading English case on both the question of anti- 
vivisection and of prevention of cruelty to animals in general. The 
testatrix, having power to appoint among any charities she might choose, 
appointed to three anti-vivisection societies, whose primary purpose was 
to effect the repeal of a statute (39 - 40 Vict., c. 77) and thereby open 
the way to total abolition of vivisection. The basis for the stand of 
these three societies was a moral one: that the infliction of cruelty on 
animals is degrading to mankind, and its suppression is, therefore, 


%(1905) 21 T.L.R. 295. 

University of London v. Yarrow, (1857) 1 DeG. & J. 72. 
77(1887) 35 Ch. D. 472. 

78[1895] 2 Ch. 501. 
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beneficial to mankind. It was held by Chitty J. that this was a charitable 
object. He felt that the societies were ‘“‘near the borderline,” but that 
(a) the prevention of cruelty to animals is a charitable purpose for just 
the reason adopted by the societies, and (b) it is a matter of opinion 
whether vivisection under all circumstances is cruel—reasonable men 
may differ on the question, and, therefore, total abolition of vivisection 
may be considered a charitable object. As an original question, a good 
case might have been made out for the other side. The decision seems 
correct, however, and at any rate the case has been followed wherever 
the question has since arisen.”® 

A rather interesting case was presented by the facts of Re Joy.* 
The testatrix had left £1000 to a clergyman for the benefit of the Society 
for Supressing Cruelty by United Prayer. The society had gone out of 
existence at the testatrix’s death, and the gift therefore lapsed. The 
question was whether it was a charitable gift so that the doctrine of 
cy-prés might be applied to it. The court held that it was not charitable, 
on the ground that the purpose of the society had been to improve the 
individuals who prayed as members of the society. On the evidence it 
is hard to find any intent but to suppress cruelty to animals. On the 
whole, the purpose of the society seems to have been very similar to the 
purpose of Christian Science in its healing aspect, with the possible 
exception that the society contemplated united prayer. That being so, 
it is difficult to see how, on the decided cases, the society was not chari- 
table. If anything, the religious aspect should tend to strengthen the 
charitable character of the purpose beyond the mere aspect of the relief 
it must be presumed to have afforded to animals. 

Re Grove-Grady* is a further indication that the English courts 
realize they have gone rather far in the animal cases, and are not inclined 
to extend them. In that case, the testatrix left about £200,000 to 
trustees to found an institution, one purpose of which would be to acquire 

. land as a preserve for any animals the committee of the institution might 
select for protection from human molestation and killing. Romer J. 
had held below that the gift was charitable, on the basis of the prior 
decisions regarding relief of animals. The court of appeal reversed, 
however, one judge dissenting. Lord Hanworth M.R. and Lord Russell, 
the majority, both seemed to go on the theory that in order to have a 

"For example: Re Gwynne, (1912) 22 O.W.R. 405, 3 O.W.N. 1428, 5 D.L.R. 713 
(anti-vivisection); Re Wedgewood, [1915] 1 Ch. 113 (prevention of cruelty and fostering 
of humane slaughtering); Swifte v. Attorney-General, [1912] 1 I.R. 133 (home for 
starving and forsaken cats); Pitney v. Bugbee, (1922) 98 N.J.L. 116, 892, 118 Atl. 780 
(protection of animals by enforcement of laws). 

°(1888) 62 L.T. (N.S.) 175, 5 T.L.R. 117. 

51(1929] 1 Ch. 557. 
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charitable purpose, under Lord Macnaghten’s fourth category in the 
Pemsel Case, it must be shown that benefit to the community “must 
necessarily result” from the execution of the trust. Unless they mean 
by this statement something to the effect that it must be shown some 
people not unreasonably believe that benefit ‘‘must necessarily result,”’ 
I submit that they are misstating (or remaking) the English law. And 
if they do not mean something to that effect, it is very difficult to dis- 
tinguish the earlier English cases, on the facts of the case. The master 
of the rolls made something of the fact that there was no direction in 
the will that the preserve be open to public inspection, and concluded 
from that that the project would not enure to the public benefit. In 
the first place, no case had theretofore insisted on this element. And 
furthermore, as Lord Lawrence observed in his dissenting judgement, 
the trustees could be relied upon to carry out the will in a manner 
reasonably calculated to accomplish the obvious purpose of the testatrix: 
to engender among mankind more humane treatment of animals. I 
do not believe, however, that the court intended by its decision to change 
the English law on the subject. Rather, they saw £200,000 tied up 
in a rather worthless venture, and decided that the cases had been 
stretched already to the breaking-point. 


CHANGES IN EXIsTING Laws 


This field has received much attention from law reviews and text- 
writers. I shall, therefore, not attempt a discussion of it except as it 
bears upon the general purpose of this study.*® The Massachusetts 
court in Jackson v. Phillips® laid down the rule that a trust whose 
object was a change in existing laws would not be considered charitable, 
irrespective of the fact that a lawful means was to be employed to induce 
the change. This view prevails in England, but has often been rejected 
elsewhere.“ It has been rejected by the Restatement,“ and has been 
criticized by text-writers.% Lord Parker of Waddington in Bowman v. 
Secular Society,*" states the reason for the rule in England: ‘‘because 
the Court has no means of judging whether a proposed change in the 
law will or will not be for the public benefit.’’ It is submitted that the 


"The American cases are collected in 21 A.L.R. 951. And see the article in 16 
California Law Review (1928), at p. 478. 

*3(1867) 96 Mass. 539. 

“Farewell v. Farewell, (1892) 22 O.R. 573. But see Re Knight (supra). 

% Restatement of Trusts, sec. 374 (j). Cf. sec. 374 (k). 

"See, e.g., Scott, Trusts, sec. 374.4. And see the excellent note, ‘Charitable 
Trusts, Political Purposes’’ in 15 Canadian Bar Review (1937), at p. 566. 

87[1917] A.C. 406, at p. 442. 
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court has fully as scant means of judging whether any doctrine sought 
to be advanced will or will not be for the public benefit, for example, 
vegetarianism, or the attempt to heal the sick by faith in the teachings 
of Christian Science. And certainly it must be assumed, in a democratic 
state, that the laws will follow public opinion, so that the merits of a 
proposed change in the laws should be considered by the courts in the 
same light as a proposed change in public opinion. 


CONCLUSION 


It will be observed from this study that agreement is expressed or 
implied with the results which the courts have reached in almost all the 
cases in this field. It will also be noted, however, that there is dis- 
approval of the reasoning by which the courts have reached these results, 
in many cases. Let us now see whether it is possible to base the con- 
clusions on a sounder approach. 

In discussing the cases, I have indicated from time to time my 
objections to various lines of reasoning which the courts have taken 
and statements which they have made. These objections may be 
grouped into at least four classes. (1) The most common and most 
harmful of these is the class of cases in which the courts have laid down 
the general rule that the testator’s sincere belief in the beneficial nature 
of the object to be advanced is enough, and have then failed to make 
some qualification to the effect that this belief must be rational in some 
degree. Of this class are Thornton v. Howe, Lord Eldon in Attorney- 
General v. Earl of Mansfield, Chitty J. in In re Foveau, and Re Orr. 
That such a rule is incorrect seems clear in view of the result which has 
been reached in the cases which hold “‘irrational’’ trusts not charitable. 
That the statement of such a rule is harmful also seems clear: it has 
resulted, in later cases where there was an irrational belief involved, 
either in forced reasoning to avoid it, or in a direct repudiation of it 
which accentuates the apparent conflict of the cases. (2) There has 
been a tendency in many cases either to reason rather loosely in reaching 
the result, or to give virtually no reasons at all for the decision. Jn re 
Hummelienberg, and the two majority judges in Re Grove-Grady are 
examples. This tendency again results in failure to resolve the apparent 
conflict in the cases. (3) The cases in this field display a fair share of 
decisions which attempt to avoid deciding the crucial issue, going instead 
on some more or less strained subsidiary ground, for example, Kramph’s 
Estate. It would seem that this has been done in general to reach the 
right result where the presentation of the facts has been such as to make 
this difficult without flying in the face of the normal rule. (4) The 





390 Tue University oF Toronto Law JouRNAL 


English cases have at times indicated an adherence to certain technical 
rules which it is believed are unsound and tend to limit too much the 
scope of charitable purposes, thus the statement by Lord Parker that 
the purposes of the Secular Society were too vague to be considered 
charitable, and the holding in Re Jones that the advancement of an 
abstract doctrine cannot be considered charitable unless identified with 
one of the three or four specific charitable purposes. 

The formula which I would suggest to correct these statements and 
lines of reasoning, which, it is submitted, are unsound, has, I believe, 
been indicated in only two of the opinions discussed: that in In re 
Carpenter's Estate, and that of Lord FitzGibbon in Re Cranston. The 
former suggested that the testator’s belief in the object which he seeks 
to advance as charitable must not be contrary to ‘‘the great body of 
opinion among sound thinking men.’’ The latter suggested that the 
testator’s belief must be “‘at least rational,’’ and that the object must be 
neither illegal nor immoral, and must be ‘appreciably important.” 
The Restatement suggests that the testator’s belief must not be “‘irra- 
tional,’’ and Scott adds to this** that the purpose may be considered 
charitable if it “‘may reasonably be thought’’ to benefit the community. 

On the basis of the objections to the cases, and the above suggestions, 
the following conclusions are submitted: (a) a general formula may be 
stated to resolve the broad issue as to how far unreasonableness, or 
irrationality, or impracticality, or unpopularity of a purpose or the 
means selected to accomplish it will render an object not charitable; 
(6) the formula applies to all the various classes of charitable objects, 
i.e. educational, promotion of health, advancing of an abstract doctrine 
beneficial to the community, etc.; (c) the formula is, that if the testator 
sincerely believes that the object is beneficial, or tends to the advance- 
ment of education, etc., it will be considered charitable if (i) the object 
is neither positively illegal, nor against public policy, nor excessively 
unimportant, and (ii) the belief of the donor is not irrational as judged 
by the standards of a reasonably tolerant man of intelligence. The 
standards of this man must of necessity vary to some extent with the 
changing body of popular opinion, but must not do so to such a degree 
as to render him no longer a reasonably tolerant man of intelligence. 


HowarD KELLOGG 
Harvard Law School. 


88Scott, Trusts, sec. 374.7. 





THE PROSPECTS FOR DEMOCRACY* 


HAVE been asked to speak to you on the prospects for democracy. I 

could suppose that under such a title I have been asked to diagnose 
the condition and prospects of democracy itself, of the democracies in 
general, and of this democracy in particular. That is a fairly large order, 
even if I had the required wisdom, and you had the necessary time. And 
though I should be happy to try your patience, and could imagine no more 
fitting body before which to attempt such a diagnosis than a group of 
lawyers, made or in the making, accustomed to define the terms they use, 
to see their thoughts distinctly, and to state them and the consequences of 
them clearly, I shall restrict myself to the more modest field of question and 
suggestion. 

What in the first place is democracy? Is it only a pious and unsub- 
stantial phrase to be used on every platform, signifying nothing but some 
vague self-flattery and formless hope; or is it a living word whose very use 
entails an obligation and a loyalty? And as, impatient of generalities, we 
try to define it, can we accept a definition of democracy in general that does 
not involve a moral test and criticism of democracies in particular? And 
if there be any misgivings as to the worth and soundness of democracy 
and the democracies, are they perhaps due not to the inadequacy of the 
democratic ideal but to our readiness from time to time to accept an 
inadequate definition and therefore an insufficient claim? Should we, for 
instance, be content with Lincoln’s famous definition: “Government of 
the people by the people for the people?” If there were only one democ- 
racy and we belonged to it, perhaps we might be so content, although with 
consequences that could well be disintegrating. But if there are several 
democracies it will make all the difference for each of them, what are the 
motives and characters of the people who make up the neighbouring 
democracy. Let us, for instance, try Lincoln’s definition again, substituting 
for the word “people” the possible characteristics of a people. How com- 
fortable would any democracy feel if a neighbouring democracy had to be 
defined like this: “Government of the isolationists by the isolationists for 
the isolationists”; or like this: “Government of the aggressors by the 
aggressors for the aggressors” ? 

A moral leader like Lincoln can put much into his definition beyond 
the words he uses. But when he goes the inspiration may go out of his 


oF *An address given at the Annual Banquet of the Law Club of the University of 
Toronto School of Law. 
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definition, leaving the people with no guide. Does this not account for 
some of the hesitation, the groping, the lack of assurance, the doubt as to 
what is democratic good form, the inability to launch out, to take a decisive 
line, that we must notice at times in ourselves as well as in our neighbours? 
Does it not in part account for such aberrations as the so-called Padlock 
Law passed a few years ago in my province of Quebec, and still on the 
statute book? Or for such silly remarks as are sometimes made, when 
someone speaks out against a prevailing view, that if he were in Germany 
he would be in a concentration camp for saying such things. Does such a 
remark mean that he ought to be sent to a concentration camp? If so, 
where is our democracy? If not, why say it? If the laws of treason and 
sedition, or the wartime regulations do not apply against the speaker in 
such a case, then our democracy is fumbling badly and we must ask our- 
selves, are we afraid that we shall disintegrate if we are free? And in 
Canada may not the same lack of inspiration account in part for the com- 
parative weakness of our parliament as contrasted with the growing power 
of the executive? It must come home to us all that we do not seem to have 
in Canada that strange sticking point which again and again expresses itself 
with a sudden overwhelming anger in the parliament of Britain. Our 
parliament does not show an instinctive sense of an underlying atmosphere 
able on occasion to declare overwhelmingly : 


That there’s on earth a yet Auguster thing 
Veiled though it be than Parliament or King. 


Of anger over little things no one asks for more, but anger over noble 
things, saeva indignatio, is a great virtue. We have not enough of such 
anger in Canada. 

I do not wish to exaggerate, but merely to suggest, from these instances, 
that we need, as all the democracies need, in order to be themselves, objects 
more important than the people or than the method: more important than 
“of, by and for.” For the people to be the last word may be as bad as for 
the state to be the last word. The ultimate sovereignty must be the 
sovereignty not of either of these two absolutisms, but of the absolute of the 
moral law. The French revolution expressed the real objects of democracy 
as “liberty, equality, fraternity.” The downfall of France not only formally 
banished these words from France, but perhaps expressed a previous tem- 
porary banishment of their claim. It is illuminating by contrast that the 
country which has always responded to freedom and, with one sad inter- 
lude, to the demands of its fellows in distress, is now magnificently leading 
the democracies in the greatest of all their struggles. 

I suggest, then, that what has been wrong with the democracies has 
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been not democracy, but the forgetting of its ends and claims; and for- 
getting that these ends and claims are universal and unlimited, and that it 
is the special contribution of democracy to say so. It is not even enough to 
say: “Government of the believers in freedom, equality, and fellowship, 
by those believers, for those believers.” Democracy so defined might be a 
negative good neighbour and still fall short of its obligations. It might 
spend its time deploring evil but washing its hands of it. Only when these 
claims are recognized as the claims of a common interest and a common 
fellowship in a common civilization can the democracies come to their own. 

If, then, one thinks, as nowadays one must think, of democracies in 
terms of the world about them, neutrality and isolation contradict the very 
essence of democracy. Nearly one hundred years ago the great prophet 
of democracy Mazzini, wrote of those whose rallying cry was liberty: 

They may recognize their brothers in the ideal sphere; they fail to do so upon 

the field of reality. Each sustains, defends what he has been able to conquer of liberty 
for himself; no one exerts himself for the triumph of the principle elsewhere. The 
life of God is only sacred to them so far as it is diffused in their own sphere; beyond 
their own frontiers it becomes indifferent to them; they abandon it to chance, they 
deliver it over to the enemy. No protection is afforded to the peoples who are tor- 
tured and destroyed, no hindrance is offered to the hostile forces which stifle life in 
its cradle, or prevent the truth from manifesting itself. To the cry of Authority 
everywhere and for all, they oppose that of Liberty for those who possess it. To the 
insolent audacious intervention exercised by the other camp, they reply :—Neutrality, 
non-intervention,—not for all, for they do nothing to prevent the intervention of others 
—but for themselves. Austria and France intervene in Italy; Prussia in the states of 
Germany, Russia in Hungary. England, the United States, Switzerland, fold their 
arms, and tacitly aid the triumph, which they believe to be iniquitous, of old authority 
over liberty. Like Pilate, they wash their hands of the blood of the just—they would 
reply to God with the answer of Cain, Am I my brother's keeper? 
The present appalling war is the result of our past failures to recognize 
the essential self-betrayal of democracy represented by those evil words 
“neutrality” and “non-intervention.” At least we can say that we are not 
failing now. There has been no grander a day in history than this day of 
the reborn reinspired democracies. It was the sense of the common interest 
that called us to this great reversal of our past failures, and, as Mr. 
Lapointe put it of Canada, answering indeed the challenge of Mazzini: 
“Our countrymen have repudiated the miserable doctrine of Cain—‘I am 
not my brother’s keeper.’ ” 

If we examine the national and international story we shall see that 
there are three stages of democratic advance on the world field. The first 
stage is that of national self-interest, where the government is regarded 
as a trustee for its people only, and as having no obligations to any far- 
away countries. The prevalence of such a view is emphasized by the soli- 
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tary and surprisingly exceptional statement made by Canning on April 30, 
1823, when in speaking of the negotiations relative to Spain, he said :— 
“I take it to be admitted on all hands that before any government deter- 
mines to go to war, it ought to be convinced not only that it has just cause 
of war, but that there is something that renders war its duty: a duty com- 
pounded of two considerations—the first, what the country may owe to 
others, the second, what she owes to herself.” The second stage is what 
may be called the stage of the contingent interest. This was pithily put in 
the illustration given by President Roosevelt in supporting the Lease-Lend 
Bill: “When our neighbour’s house is on fire,” he said, “we lend him our 
hose for fear the fire will spread to our own house.” The third stage is the 
stage where the common interest is recognized as the basis of the law and 
the life of nations as of men. I cannot express it better than by quoting 
from a recent speech of Mr. Wendell Willkie, whose growth in political 
stature has been a significant sign of the times. He said :—‘The real fight 
in America must be one to uproot and eliminate the doctrine of isolation- 
ism, since we cannot preserve the American way unless we preserve also the 
British way, the Chinese way, the Norwegian way, and the way of all free 
peoples.” This is the modern expression of that strangely beautiful saying 


of old John Donne, the dean of St. Paul’s, recently given new currency in 
a widely read novel: “No man is an Iland, intire of itselfe; every man is 
a peece of the Continent, a part of the maine; if a Clod bee washed away 


by the Sea, Europe is the lesse, as well as if a Promontorie were, as well as 
if a Mannor of thy friends or of thine owne were; any mans death 
diminishes me, because I am involved in Mankinde; And therefore never 
send to know for whom the bell tolls; it tolls for thee.” 

The nations came to acknowledge the common interest some twenty-one 
years ago, and even three years ago, after a series of betrayals, one states- 
man could still say this :— 


We express our immediate plan and policy in a single sentence: “Arm, and stand 
by the Covenant.” In this alone lies the assurance of safety, the defence of freedom, 
and the hope of peace. 

What is this Covenant by which we are to stand? It is the Covenant of the 
League of Nations. ... The League has been frustrated.... Yet we stand here 
today to proclaim that this was the sovereign plan; that it remains at once the wisest, 
the most noble, the most sane, and the most practical path upon which the men and 
women of every land should set their feet tonight; on which they should march for- 
ward and for which they should strive with might and main. . . . 

If we could rally even ten well-armed states in Europe, all banded together to 
resist an aggression upon any one of them, all banded together to counter-attack the 
aggressor upon a combined plan then we should be so strong that the immediate danger 
would be warded off, and a breathing space be gained for building later a still broader 
structure of peace. Is that not far better than being dragged piece-meal into a war 
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when half those who might have been your friends and allies will have already been 
pulled down one by one? ... In this way we have the best chance of preventing a 
war, and if that fails, of surviving it unconquered. .. . 

Then when we have gathered these forces, and by united strength removed the 
fear of war, then will be the time to deal with the grievances of discontented nations, 
to get rid of the causes of hatred and jealousy, as you will have removed the causes 
of fear. Then will be the time to proceed to the culmination of the whole work, 
namely, the broad general reduction of the hideous burden of armaments, which if it 
continues to grow at its present rate, can only lead through bankruptcy to mutual 
destruction. . 


It is no small or local cause we plead tonight. We must march in the good com- 

pany of Nations and we march under the standards of Law, of Justice and of Freedom. 
We must gather together . . . under the authority of the League all countries pre- 
pared to resist, and if possible to prevent acts of violent aggression. There is the path 
to safety. There are the only guarantees of Freedom. There, on the rock of the 
Covenant of the League of Nations alone, can we build high and enduring the temple 
and the towers of Peace. 
I quote these words of the present prime minister of Great Britain, spoken 
in Manchester in May, 1938, because I am convinced that we must and 
shall come back, in fact that we are already coming back, to the spirit of 
them. 

If then you ask me what are the prospects of democracy and of the 
democracies, including our own, whether they will survive, whether they 
will advance to new strength, I say the answer is yes—if, even as we are 
now fighting for the common interest, we intend to maintain the standard 
of the common interest into and as the foundation of the peace for which 
we are fighting. If we so intend, and I would add, only if we so intend, 
we shall have the full power to victory. 

You will remember General Wavell’s last word to his troops as he 
sent them out to their astonishing campaign in Libya. After reminding 
them of their training and their equipment he said: “You face only one 
handicap: You are outnumbered by three to one! But you fight for the 
world.” This is the truth of our whole battle; and to make up for the 
odds against us, actual and threatening, we need not only a steadily grow- 
ing weight of material force, but all the moral power that we can muster. 
That moral power will deepen in the democracies, as it has already come to 
them, by their acceptance of the unlimited claims of freedom, equality, and 
fellowship. It will not only deepen in those now at war, it will awaken new 
resources of help. Our example is catching. Listen to this from the New 
York Times of March 12 last: 


March 11, 1941 ought to be remembered in our history as the day when the 
United States ended the great retreat which began with the Senate rejection of the 
Treaty of Versailles and the League of Nations. Our effort to find security in 
isolation has failed. By the final passage of the lease-lend bill we confess its failure. 
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We turn now to a new chapter. We assume the responsibilities which fall naturally 
to a great world power. We proclaim our decision that in collective security and only 
in collective security, can the Democratic nations survive. 

There is a decision that our own decision created. It will bear fruit in still 
greater decisions. The true and positive practice of democracy is creative 
of new power within and from without, power that is not only defensive, 
but, when aroused, can gather such momentum as nothing will stop. 

The democracies are at their most perilous and yet at their greatest 
hour. They know that the ultimate victory cannot come by mere defence 
or from rearguard actions or forlorn hopes. It can only come from the 
supply and use of an offensive power superior to that of the enemy, inspired 
by a plan and a vision of victory in world-wide terms. What we lack 
presently in numbers, we must make up in morale. We must have a war 
aim of far greater weight and driving power than that of the enemy. He 
too has the aim of victory, and he knows what his victory will mean in the 
new disorder. The will to victory is not enough. We must have the will 
for such a victory as all men of hope and faith will want with overwhelming 
prayers. 

Fighting for the common interest against the enemies of the common 
interest ; getting back to our true life by doing so; inspiring ourselves and 
that other great democracy by doing so; and fixing our aim on a regenera- 
tion of fidelity to the common interest in war and in peace: we have untold 
resistless power behind us. Here is the patience and the faith of the 


saints. Here are the true prospects of democracy. 


Warwick CHIPMAN 
McGill University School of Law. 
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AUSTRALIAN ARBITRATION (PUBLIC SERVICE) ACT 


Mr. E. H. Coghill LL.M., librarian of the supreme court library, 
Melbourne, has sent us a comment on Mr. E. J. Cohn’s reference to the 
Australian Arbitration (Public Service) Act, which appeared in our last 
issue. We have pleasure in publishing Mr. Coghill’s communication: 

May I be permitted to trespass on your space in order to make a short reply 
to the criticism of the Australian Arbitration (Public Service) Act, contained in 
foot-note 8 of Mr. Cohn’s most interesting article on commercial arbitration— 

4 U.T.L.J. at p. 21? Mr. Cohn is misled by the title of the act and of his office 

into believing that the duty of the Commonwealth public service arbitrator is to 

arbitrate. This is so only in a very limited sense. His duty is not to decide disputes 
as to existing matters, whether of law or fact, but to determinate the future rates 
of pay and conditions of employment of members of the public service—see section 

12. Whether such a duty is to be regarded as legislation or administration, it is 

clearly not judicial, and for him to apply existing rules of law would be exactly 

what is not desired, for the whole purpose of his office is to see that the conditions 
of employment of these officers are altered from time to time to conform to living 
conditions generally. 


FOREIGNERS IN THE CANADIAN FORCES 


Provision has been made whereby foreigners may join the Canadian 
forces without taking the oath of allegiance, when, by taking such oath, 
they would forfeit their citizenship under the laws of the country of 
which they are citizens. 

This dispensation was first introduced in connexion with the Royal 
Canadian Air Force by amendments to the King’s Regulations and 
Orders for the Royal Canadian Air Force, 1924, approved by order-in- 
council of June 7, 1940.'! It may be noted that a candidate for appoint- 
ment to a commission in the Royal Canadian Air Force or an intending 
recruit must be a British subject, except in the case of appointment to 
or enlistment in the special reserve.? Accordingly, all appointments 
to or enlistments in the air force of foreigners are to or in the special 
reserve, which, of course, has been called to active service.* 

The oath of allegiance was similarly dispensed with in respect of 

‘See K. R. and O. for R.C.A.F., 1941. Paragraphs 211 G (3) and 271 (10). Ap- 
proved by P.C. 2399. 


*Ibid. Paragraphs 211 F (a) and 269 A. 
*See P. C. 2511, September 3, 1939. 


397 
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appointments to or enlistments in the Canadian militia, now the Cana- 
dian army,‘ by an order-in-council of July 20, 1940.5 Section 8 of the 
Militia Act,’ providing that male inhabitants liable to serve in the 
militia must be British subjects, did not prohibit the appointment or 
voluntary enlistment of foreigners although they, as well as others 
engaging to serve in the active militia, had to take an oath of allegiance. 
However, the King’s Regulations and Orders for the Canadian militia 
required that a candidate for appointment to or enlistment in the 
Canadian militia must be a British subject.’?. But these provisions were 
repealed by an order-in-council of December 8, 1939, effective December 
15, 1939,* and with the enactment of P.C. 3294 (supra), foreigners may 
join the Canadian army without prejudice to their nationality. 

The position respecting appointments to or enlistments in the Cana- 
dian navy has been assimilated to that now existing in the case of the air 
force and the army. The order-in-council, which relieves foreigners of 
the obligation to take an oath of allegiance, states that such oath “shall 
not be required to be taken by a person on appointment to or enrolment 
in any Reserve Naval Forces of Canada for the period of hostilities only 
who is a citizen of a foreign country if by so doing, that person would, 
under the laws of the country in question, forfeit his citizenship therein.’’® 
The phrase ‘for the period of hostilities only’’ does not appear in P.C. 
3294 (supra). 

Bora LASKIN 
School of Law, University of Toronto. 


LINTHICUM FOUNDATION 


The faculty of law, Northwestern University, announce that the 
subject for awards under the Linthicum Foundation for 1942-3 will be 
“Trade-Mark and Trade-Name Laws in the Americas: The Problem of 
their Practical Reconciliation.” Monographs must reach the faculty 
before January 10, 1943. The competition is open to members of the 
bar or of a faculty of law, registered students, patent agents or members 
of a government staff in any country. Full particulars may be obtained 
from Professor J. G. Wigmore, Linthicum Foundation, Northwestern 
University Law School, Chicago. The first prize is of the value of one 


‘See P. C. 6645, November 19, 1940. 

5P. C. 3294. 

*R. S. C. 1927. c.132. 

7See K. R. and O. for Militia, 1939. Paragraphs 145 (1) and 287. 
®P. C. 4068. 

*P.C. 3511. July 30, 1940. 
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thousand dollars and a bronze medal; the second prize is of the value of 
five hundred dollars. 


OnTARIO LAW REVISION COMMITTEE 


The attorney-general of Ontario (the Hon. G. D. Conant K.C.) 
announces, following the Report of the Select Committee (Ontario 
Legislature) appointed to inquire into the Administration of Justice, 
1941, the appointment of a law revision committee to study and report 
upon such matters of law as may be referred to it from time to time by 
the attorney-general. The select committee of the Ontario legislature 
follows, in its report, the main outlines of the system under which the 
lord chancellor's law revision committee, appointed on January 10, 1934, 
operates with such success in England. The law revision committee for 
Ontario will be constituted as follows: (a) two judges of the court of 
appeal for Ontario designated by the chief justice of Ontario or in default 
thereof by the attorney-general; (b) two judges of the high court of 
justice for Ontario designated by the chief justice of the high court or in 
default thereof by the attorney-general; (c) a county court judge, desig- 
nated by the attorney-general; (d) a district court judge, designated by 
the attorney-general; (e) the attorney-general, or a law officer of the 
crown, designated by him; (f) the chairman of the legal bills committee 
of the legislative assembly; (g) the treasurer of the law society or a 
bencher designated by him; (h) the master of the supreme court of 
Ontario; (4) the vice-president of the Ontario branch of the Canadian 
bar association, or one of the Ontario members of the council of the 
association designated by him, or in default thereof by the attorney- 
general; (j) the dean of the Osgoode Hall law school or a full-time member 
of the teaching staff of the law school, designated by him, or in default 
thereof by the attorney-general; (k) the chairman of the faculty of the 
school of law of the University of Toronto, or a full-time member of 
the teaching staff of that faculty, designated by him, or in default 
thereof by the attorney-general; (/) the editor of the Ontario Law Reports; 
and (m) the president of the lawyers’ club of Toronto, or a member of 
the club designated by him. 

The success of the committee depends on the generous support of the 
profession and of all those who are interested in law reform in the widest 
meaning of that term. It is a happy augury for the future of law, that, 
in a chaotic world, the attorney-general should initiate proposals, whose 
fruition may mean so much, not only to the profession but to citizens 
at large, and may do an important and necessary work in advancing the 
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profession as creative leaders of society and in establishing those relations 
of good-will between them and the public on which indeed the future 
of law depends. 

W.P.M.K. 


PENAL RECONSTRUCTION! 


The following memorandum of the criminal science committee of 
the faculty of law, University of Cambridge, is of great interest, and 
we gladly publish it in order that the scheme to which it refers may be 
made known as widely as possible. At a conference in Cambridge 
between representatives of nine allied countries under the auspices of 
the committee on criminal science of the faculty of law of the University 
of Cambridge, a joint commission for penal reconstruction and develop- 
ment has been established. The faculty of law of the University of 
Cambridge requests the widest Canadian co-operation, and it is hoped 
that arrangements for this purpose will be made in the near future. 

“(1) Crime and the treatment of criminals in Great Britain have 
been affected by the present war in two ways. In the first place the 
outbreak of hostilities brought to a standstill the steady growth of our 
penal system which during the twentieth century up to the introduction 
of the Criminal Justice Bill, 1938, had been following a definite line of 
development. In the second place the special conditions created by the 
war not only produced changes in the volume and nature of crime but 
also necessitated modifications in the existing methods of treatment 
of criminals and rendered difficult and in some cases impossible the 
extension and improvement of these methods. It can therefore be seen 
that penal reconstruction is an essential part of that general reconstruc- 
tion which is already envisaged by the government. 

(2) This would seem to be the moment to emphasize the importance 
of increasing the collaboration between all parts of the British Common- 
wealth of Nations in the solution of penal problems. That the results 
to be obtained by such collaboration had already been appreciated before 
the war can be seen, for example, by reference to the Report of the Royal 
Commission to Investigate the Penal Systems of Canada 1938, the 
Report of the Indian Gaols Committee 1919-20, and the report made by 
Mr. Alexander Paterson, H.M. Commissioner of Prisons for England 
and Wales, on Prevention of Crime and Treatment of the Criminal in 
Burma, 1927. 

1Dr. Radzinowicz, a member of the Cambridge committee, in his article on Jnter- 
national Collaboration in Criminal Science, which appears in the present issue, reviews 


the extent of collaboration in the past and indicates the lines on which it may be pro- 
moted in the future. [Editor] 
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(3) There can be no doubt that the collaboration indicated above 
will not be fully effective unless the United States of America takes part 
in it. That country has made most notable contributions not only to 
the scientific study of crime but also to the development of practical 
methods of dealing with it. It can safely be said that closer contact 
and a more regular interchange of information between Great Britain 
and America, where the interest in penological questions is so great, 
would be to the mutual advantage of both countries. 

(4) Other problems than those indicated above will arise in the 
different countries on the continent when the war ends. Over nearly the 
whole of Europe the political upheavals of recent years have brought 
about catastrophic changes in penal organization, and since the war the 
zone of penal deterioration has been widely extended. Accordingly 
when peace returns it will be necessary that these steps shall be retraced. 
Wide schemes of restoration and reconstruction will have to be adopted, 
at a time, moreover, when the volume and nature of criminality may be 
expected to cause grave anxiety. It may perhaps not be improper to 
suggest that it is advisable from every point of view that Great Britain 
should be ready to co-operate in the creation of penal conditions, which, 
while adjusted to the special needs of each country, are such as assist 
in the promotion of general stability and progress for all. 

(5) There was one outstanding outline of international collaboration 
in the period between 1920 and 1938. The fifth commission of the League 
of Nations undertook the consideration of certain penal questions. 
Amongst these was the prison system. The commission ultimately 
formulated standard minimum rules for the treatment of prisoners, and 
these rules were published by the league and recommended for adoption 
by the states. This innovation shows a movement towards the enact- 
ment of. a minimum criminal policy for all countries. Though limited, 
in the particular instance, to the prison system it is capable of being 
taken as a precedent and followed in other departments also. If some 
kind of international organization, whether as a revived League of 
Nations, or in some different form, is constituted after the war, the 
question of the administration of criminal justice will have to be reviewed. 

It seems therefore to us that it is of paramount importance to recog- 
nize first that penal reconstruction in Great Britain must form part of 
the general reconstruction; second, that in view of the large common 
measure of agreement between the English-speaking communities, a 
close co-operation in penal legislation should be fostered between them; 
and third, that the collaboration of the allied governments should also 
be enlisted in this scheme. It can reasonably be expected that the 
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combined efforts of all these countries will produce advantageous results 
in the development of the criminal policy of each. 


P. H. WINFIELD (Chairman) 


J. W. C. TuRNER (Secretary)”’ 
Faculty of Law, Cambridge. 


Justice Louis D. BRANDEIS 


THE UNIVERSITY OF TORONTO LAW JOURNAL would like to put on 
record the deep sense of loss, which it shares with the world of legal 
learning, in the death of Louis D. Brandeis of the supreme court of the 
United States. This is neither the place nor the occasion to write of 
Brandeis as man, as scholar, as lawyer, as judge. However, in joining 
in the general expression of sorrow, it is not unimportant in these tremen- 
dous days to record his unqualified faith in the civic and moral worth 
of the individual. It may be that Brandeis would lay no claim to a 
philosophy of law and that he thought of himself eminently as a practical 
lawyer. Yet, there runs through his whole career—as citizen, as lawyer, 
as judge—this fundamental faith. It was no hang-over from laissez- 
faire principles. Indeed, as he touched life and viewed it in its countless 
activities, he dreaded the vast tyrannies which justified themselves on 
these principles and flourished, while masking on all sides as rugged 
individualism, at the expense of human freedom. This experience of 
life drove Brandeis to a search for facts. Seeking in law an instrument 
of social policy, he became unique in his generation as a searcher for 
and master of the conditions out of which it grew and of the effects of 
its workings in daily life. The Brandeis brief passed into the Brandeis 
judgement; but his search and mastery were not ends in themselves— 
in them he sought the flowering of the individual life. Thus he avoided 
the rigidity of legal concepts, the barrenness of stare decisis—to him 
mere tools of legal technique which could never be law except in so far 
as they were continually fertilized by the functions of creative living. 
His vast learning in law, his vaster grasps of the ways of American 
living, his austere and disciplined personality were instruments which 
charted his course between laissez-faire and éfatisme—between social 
chaos and Leviathan. For him there was no puerile Spencerian antithe- 
sis between the citizen and the state: the state is the citizens, created by 
them, endowed by them with power, and armed by them with pro- 
cedure to safeguard the individual and make his life one of opportunity 
for the development of personality. Brandeis opposed all tyrannies— 
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of capital, of labour, of class, of race, of creed, of group, of guild—and 
democracy was to him a civically created discipline, a life of ‘‘regulated 
competition,” in which, under the protection of self-imposed legal 
restraints, men should pursue and enjoy liberty. The absolutes of 
laissez-faire as well as those of éfatisme inevitably ‘‘lead to abuse,” to 
use his own phrase. ‘The final end of the state [is] to make men free 
to develop their faculties’ as he said in Whitney v. California.! As we 
study his life in all its activities we can almost hear the words of Hughes 
C. J. in West Coast Hotel Company v. Parrish: 


The Constitution does not speak of freedom of contract. It speaks of liberty 
and prohibits the deprivation of liberty without due process of law. In prohibiting 
that deprivation the Constitution does not recognize an absolute and uncontrollable 
liberty. Liberty in each of its phases has its history and connotation. But the 
liberty safeguarded is liberty in a social organization which requires the protection 
of law against the evils which menace the health, safety, morals, and welfare of the 
people. Liberty under the Constitution is thus necessarily subject to the restraints 
of due process; and regulation which is reasonable in relation to its subject and is 
adopted in the interests of the community is due process.* 


There lies more creative truth in the walk and conversation of 
Brandeis than in half the creeds which pour forth in endless confusion 
from the ivory towers of formal legal philosophies. 


W.P.M.K. 
1(1927) 274 U.S. 357. 
*(1937) 300 U.S. 379. 


THE HoNouRABLE NEWTON WESLEY ROWELL 


The death of Newton Wesley Rowell constitutes a very real loss 
to the school of law of the University of Toronto and to the UNIVER- 
SITY OF ToRONTO Law JOURNAL. We do not intend to add to the 
estimates which have been made throughout the world of his accomplish- 
ments in public life. Ours is rather a more domestic note which might 
remain unheard in a record of his wider activities. First of all, he took 
a generous interest in the school of law of the University of Toronto. 
As the years progressed and as his contact with affairs became international 
he became definitely and profoundly concerned with the traditional 
disciplines in legal education, so largely occupied with cases, with 
litigation, with statutes, with courts. He gradually became convinced 
that law was infinitely more than these and that the law of concepts must 
give way to the law of functions. He, thus, began to seek a place where 
his convictions might take form. Lord Haldane brought to his attention 
more than once the social approach to law and with Lord Haldane he 

il 
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helped to plan the basic principles and aims of legal education in the 
University of Toronto, of which he was for many years a distinguished 
governor. As we built our developments on those foundations he was 
a willing, enthusiastic, and constructive guide. I can never record in 
full his clarity of judgement, his practical wisdom, and his continued 
interest, to which his endowment of the Langford Rowell Scholarship 
in Law will always bear witness. Secondly, he was anxious that the 
students in law should throughout their course be brought into as close 
contact as possible with practical problems and he gave us the benefit 
of his experience in the founding of the law club of the school of law 
of which he remained honorary president from its creation until his 
final illness. Thirdly, the UNIVERSITY OF TORONTO LAW JOURNAL owes 
much to him, and he accepted—unwillingly it is true—the dedication of 
its first issue. He was anxious to see edited in a university school of law 
in Canada, a journal of legal scholarship wider than professionalism ; and 
in the foreword to the first issue I attempted to outline the ideals which 
he did so much to lay before us. Thus to the foundation principles of 
our scheme of legal studies, to the law club, to the UNIVERSITY OF 
Toronto Law JouRNAL he gave disciplined inspiration, clarity of 
judgement, practical support and personal interest—until his last illness 
prevented him he wrote with his own hand a letter to the student to 
whom the Langford Rowell scholarship was awarded. Others may 
write of him as lawyer, statesman, judge, churchman, man of affairs, 
and time, as with us all, will strike the balance; for us he will remain the 
creative friend of so much of our progress, and an abiding inspiration 
for the years that lie ahead. 

I would like to conclude on a more intimate and personal note. I 
knew Newton Wesley Rowell in terms of the closest friendship for over 
a quarter of a century. He acted as guide, philosopher and friend in 
countless ways personal and professional, and I learned to value his 
unqualified kindness, his charity, his toleration, his social idealism, his 
wide culture, his appreciation of the things of the spirit. He grudged 
neither the time nor the occasion for help. I worked with him for many 
years and I shall never forget those many hours in the quiet charm of 
his library, where many an interview would pass from the immediate 
legal problems to some vision of human hope, some aspiration for 
human progress. In all the sorrows of the individual, in all the travail 
of the world, he never refused to believe in and work towards ordered 
progress, social happiness, the triumph of righteousness—and to these 
he gave without stint the profoundest convictions of his character. Ave 
atque vale. 

W.P.M.K. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with the more important statutes. 


DOMINION OF CANADA 
4 Geo. VI, First Session 


THe War EXCHANGE CONSERVATION Act, 1940 prohibits the importation of cer- 
tain classes of goods for the purpose of conserving exchange. 


THe War AppropriaTION Act, 1941 provides for the payment out of the consoli- 
dated revenue fund of a sum not exceeding $1,300,000,000 for war purposes and lists 
the principal objects of expenditure. 


THE SUPPLEMENTARY, 1940, WAR APPROPRIATIONS AcT provides for the payment 
out of the consolidated revenue fund of $135,000,000 to supplement the appropriation 
of $700,000,000 for war purposes under the War Appropriation Act, 1940. 


Aw Act To AMEND THE Excess Prorit Tax Act, 1940 provides certain amend- 
ments to the definition section of the Act of 1940, particularly the definitions of 
“standard period’’ and “standard profits.’’ It provides for a minimum standard 
profit of $5,000, a basis for adjusting standard profits when there is a change of capital, 
and for the board of referees to deal with cases of exceptional hardship. 


Tae Dominion Succession Duty Act charges with the payment of duty at a 
scale of rates based upon the value of each estate, each succession where (a) the de- 
ceased was at the time of his death domiciled in a province of Canada, as to all real 
property in Canada and all personal property, wherever situated, and (b) the deceased 
was at the time of his death domiciled outside of Canada as to all property situated in 
Canada. ‘‘Succession” includes certain dispositions of property during the life-time of 
the deceased, annuities, and life insurance. Provision is made for the valuation of 
property, statements of value and relationship, appeals, penalties and administration. 


An Act TO AMEND THE INDUSTRIAL DISPUTES INVESTIGATION ACT amends section 
12 of R.S.C. 1927. c. 112, and provides that no person shall act as a member of a board 
of conciliation who has any pecuniary interest in the issue or ‘‘who is then acting or 
has so acted within a period of six months preceding the date of the application for a 
Board, in the capacity of solicitor, legal adviser, counsel or paid agent of either of the 
parties to the dispute.” 


An Act TO AMEND THE SENATE AND House or Commons Act provides that 
persons serving in the air forces of Canada or of the crown as well as in the naval and 
military services, are not ineligible for membership in the House of Commons. 

DANA PORTER 
Toronto. 





CANADIAN LEGISLATION 


MARITIME PROVINCES 
(a) New Brunswick 
5 Geo. VI: Acts passed, 73; Public, 43; Private, 30. 


Economic ConTROL.—The range of government intervention in economic activities 
is extended by three acts, two having to do with agriculture, and one with the power 
industry. C. 31 amends the original Natural Products Control Act (Sts., 1937, c. 53) 
to give to the board set up by it power to fix the wholesale prices of natural products 
sold in the province. A new act, (c. 35), gives authority for the government to nominate 
special areas for the growing of pure seed of farm and garden crops. Within such areas, 
the growing of any other variety or strain of seed crops is prohibited. 

The power industry is subject to a war-time act (c. 38). It gives the provincial 
power commission wide authority to regulate the supply and use of electric power. 
The commission may restrict and prohibit the use of power, establish priorities, fix 
prices and direct the generation of power. It also may pass regulations designed to 
elicit information from the suppliers and users of power. Anyone who does not supply 
power called for by an existing contract because of the directions of the commission in 
that regard is absolved from liability on the contract. The commission may enter upon 
and expropriate property when it is satisfied that the owner is not using his facilities 
to full capacity or best advantage or is not obeying the orders of the commission, and 
may take either absolute title to the property or a limited estate on a rental basis. The 
act, to come into force on proclamation, is subject to repeal by proclamation and in 
any event is to stand repealed one year after the end of the war. 


EvipeNnce.—C. 43 makes the same provisions as the act in Prince Edward Island 
(infra) for facilitating proof of death of a member of the armed forces. 


GASOLINE TAXATION.—Both as a means of preventing evasion and as a convenience 


to tax-exempt industries, and to farmers and fishermen, who had hitherto to pay the 
tax and then claim a refund, c. 10 provides for the selling by dealers licensed in that 
respect of tax-free gasoline which is to be identified by having a specified coloured 
adulterant mixed with it. 


GUARDIANSHIP OF INFANTS.—The method adopted by the province to deal with 
the situation of guest-children sent out from the United Kingdom is to empower (c.41) 
the government to appoint a child-placement officer who is to have “‘all the rights and 
powers of a parent’’ except the authority to consent to adoption, unless the parents or 
guardians in the United Kingdom have consented or are dead, insane or cannot be 
found. The officer may not use his powers to prevent the return of the child to its 
parents or guardians in the United Kingdom. 


LIABILITY FOR DAMAGE BY Docs.—A perennial problem in sheep-raising com- 
munities is dealt with by a new act (c. 36) under which a rural municipality, within 
whose limits sheep have been killed or injured by a dog, is made liable to compensate 
the owner of the sheep for his loss, unless the sheep were running at large on a public 
highway or were attacked by a dog owned or harboured by the owner of the sheep. 
The municipality in turn may re-imburse itself by sueing the owner of the dog and may 
recover without proving that the dog was vicious or accustomed to worry sheep. If 
the damage was caused by a number of dogs owned by different people the court may 
apportion the damages according to the respective strength, ferocity and character of 
the dogs concerned. Dogs which have attacked sheep are to be destroyed and if their 
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owners fail to do this after being notified by the municipality, a magistrate may compel 
them to obey. When a dog which has attacked sheep has come from another munici- 
pality, the municipality liable in the first instance may recover indemnification from its 
neighbour, which correspondingly has an action over against the owner of the dog. 
A further provision requires all dogs to be tagged annually, and gives to municipalities 
the authority to pass by-laws to prevent dogs running at large. 


(b) Nova Scotia 
5 Geo. VI; Acts passed, 84; Public, 55; Private, 29. 


ADMINISTRATIVE Law.—This act, (c. 9), is of interest as contributing to a closer 
parliamentary control of administrative bodies. It requires all regulations which have 
been issued by the governor-in-council, by ministers of the crown and by certain boards 
to be laid before the house of assembly within twenty days of its next sitting and, as to 
future regulations, they must be laid before the house within twenty days of being 
made if the house is sitting, and if not, within twenty days after the meeting next after 
they are made. The boards specified are the council of public instruction, the public 
utilities board, the power commission, the liquor commission, the workmen's compensa- 


tion board, the apple-control board, the dairy commission and the land-settlement 
board. 


CoMMORIENTES.—The uniform act drafted by the commissioners on uniformity 
of legislation (see 16 Canadian Bar Review (1938), at p. 43) is brought into force (c. 11). 


DESERTED WIVES AND CHILDREN.—Legislation similar to that in a number of 
provinces provides (c. 8) machinery for summoning a man, who has deserted his wife 
and children, before a magistrate who may make an order for the payment of weekly 
maintenance to them. If circumstances change later, there is power to vary the order. 
Default in payment without reasonable excuse is punishable with imprisonment. 


EvipENCcE.—This (c. 36) amendment to the principal act (R.S.N.S., 1923, c. 225) 
effects the same results as the Prince Edward Island act (infra) respecting proof of 
death of members of the armed services. 


Lasour DisputEes.—A new act (c. 13) authorizes the minister of labour to act as 
mediator and to appoint conciliation commissioners in labour disputes. 


MARINE INSURANCE.—Nova Scotia this year follows the precedent of British 


Columbia by enacting (c. 7) a marine insurance act modelled on the imperial act (6 Edw. 
7, c. 43). 


Power INpUsTRY.—A new act (c. 39) brings into force provisions substantially 
similar to those of the New Brunswick act (supra). 


Property Law.—By c. 14 the real property of a corporation, which has been dis- 
solved, is to escheat to the province, and its personal property is to be deemed bona 
vacantia and belong to the crown in the right of the province. 


Statutes.—C. 45 authorizes the appointment of a legislative counsel. 
(c) Prince Edward Island 
5 Geo. VI: Acts passed, 28; Public, 23; Private, 5. 


CONDITIONAL SALEs.—It is the common practice of dealers, when they ‘‘discount”’ 
their conditional-sales contracts taken from purchasers and accordingly assign them to 
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finance companies, to guarantee payment by the purchaser. This amendment (c. 6) 
to the principal act (Sts., 1940, c. 14) extends a measure of protection to them by re- 
quiring notice of sale to be given to persons guaranteeing payment of the amount due 
under conditional-sales contracts before they can be made liable for a deficiency on 
a resale. 


Economic Controt.—Prince Edward Island joins (c. 17) many other provinces 
in putting the marketing of fluid milk under the control of a board. The board may 
license producers and distributors, arbitrate disputes, set prices and prohibit the sale 
of milk at other than the fixed prices. Another control measure is an act (c. 22) giving 
the lieutenant-governor-in-council power in general terms to make regulations setting 
standard or minimum rates of remuneration to be paid for the hire of trucks, truck 
drivers and trucking service. The regulations when proclaimed are to have the same 
force and effect as if they formed a part of the act. 


EvipENcE.—The war has occasioned an amendment (c. 9) to the Evidence Act 
(Sts., 1939, c. 14) making certificates to that effect under the hand of specified officers 


of the naval, military and air-force services prima facie proof of the death of a member 
of the forces. 


GUARDIANSHIP OF INFANTS.—There are two acts concerning this subject. One, 
(c. 4), amends the Chancery Act (Sts., 1940, c. 11) to make it clear that the court of 
chancery has power to allow the mortgaging as well as the selling or other disposition 
of an infant's reality by specifically so providing. The other, (c. 5), meets the special 
case of guest-children. The deputy provincial secretary is made statutory guardian of 
them and in particular may consent to medical care, hospitalization and surgical opera- 
tions. He may also remove a child from surroundings which he considers are not in the 
best interests of the child and place it in an approved foster-home. Against such action 
an aggrieved or interested person may appeal to a chancery judge by petition in a sum- 


mary way. The statutory guardianship does not involve power to consent to marriage 


or adoption, to interfere with property rights or to prevent the return of the child to its 
parents or legal guardians outside the province. 


JupicaTuRE.—A blanket section gives the force of law to any rules of substantive 
law that may be contained in the rules of court, and, in particular, a number of these 
rules are enacted expressly in the act (c. 16). The act then goes on to deal with two 
very interesting items of jurisdiction. The practice of the executive referring questions 
of law to the courts is one with which the circumstances of our constitutional set-up 
have made us familiar, and from time to time opinions have been expressed that it 
might usefully be extended to other fields of law (see Baxter C. J., in Emerson et al. 
v. Provincial Secretary-Treasurer, 15 M.P.R. 406, at p. 414). The amendment under 
note gives the lieutenant-governor-in-council power to refer ‘‘any matter which he 
thinks fit’’ to the court, and the procedure is integrated with s. 43 of the Supreme 
Court Act (R.S.C. c. 35) in that the opinion of the court is to be deemed to be a judge- 
ment from which an appeal may be taken. The other amendment is based on s. 62 
of the Supreme Court Act (op. cit.), and enables a judge of the provincial courts to 
remove a case, in which a constitutional issue concerning a federal or provincial statute 


arises, to the supreme court of Canada either at the request of the parties or on his own 
motion. 


NaMeEs.—It used to be that a man could call himself what he liked without the 
state having anything to say about it unless he changed it so as to pass off his goods 
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for another's. Lately however restrictions have been added; in the present instance 
(c.18) no deed-poll effecting a change is valid unless a copy is filed with the vital statistics 
department, the registrar of deeds and the registrar of the supreme court of the county 
of residence and notice of it is published in the Royal Gazette. 


G. F. Curtis 
Dalhousie University. 


ONTARIO 
5 Geo. VI: Acts passed, 86; Public, 63; Private, 23. 


British Cuitp Guests.—By the British Child Guests Act, 1941, c. 9, the super- 
intendent of neglected and dependent children appointed under the Childrens Protection 
Act is given the powers of a parent or legal guardian with respect to every British child 
guest while resident in Ontario during infancy, and without limiting the generality of 
the foregoing, he may consent to a surgical operation, medical care and hospitalization 
in any case where the consent of a parent or legal guardian is required, and he may also 
direct that any such child be taken from the home where it resides and be placed in a 
foster home approved by the Childrens’ Aid Society. 


DEVOLUTION oF EstaTEs.—By the Devolution of Estates Amendment Act, 1941, 
c. 19, it is provided that if a husband dies without children or any legal representatives 
of them, two-thirds of the deceased’s property shall be allotted to the widow and the 
residue shal! be distributed equally among the next of kin. It is further provided that 
if the husband dies intestate leaving a widow, whether or not he leaves issue, the widow 
shall, where the net value of the estate does not exceed $5,000.00, be entitled to the whole 
estate; if the net value exceeds $5,000.00, the widow shall, in addition toher distributive 
share, be entitled to the first $5,000.00 absolutely and exclusively. 


Hicuway TraFric.—By the Highway Traffic Amendment Act, 1941, c. 22, it 
is provided that no person shall rebuild any tire designed for use upon a motor vehicle 
unless he causes it to be indicated in letters of not less than one-half inch in height 
clearly embossed upon or imposed or cut into the outside surface of each wall of such 
tire that it has been rebuilt, and penalties are provided for breach of this provision. 


Jupicature Act.—By the Judicature Amendment Act, 1941, c. 24, a new com- 
mittee is created for the purpose of making rules governing the practice of the courts in 
Ontario. The new committee is to be composed of (a) seven judges of the supreme 
court of Ontario who shall be appointed by the chief justice of Ontario; (b) two county 
or district court judges who shall be appointed by the attorney-general; (c) the attorney- 
general or such law officer of the crown as he may from time to time appoint; (d) the 
master of the supreme court of Ontario; (e) three barristers or solicitors who shall be 
appointed by the benchers of the Law Society of Upper Canada in convocation. 


MaGistRaTEs.—By the Magistrate’s Amendment Act, 1941, c. 28, it is provided 
that no person who has reached the age of fifty-five years shall be appointed as a magis- 
trate, and every magistrate shall cease to hold office upon attaining the age of seventy 
years, except those magistrates who were appointed before the amendment came into 
force and they are to cease to hold office upon attaining the age of seventy-five years. 
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Court Criers.—By the Sheriffs Amendment Act, 1941, c. 54, the office of court 
crier is abolished and the duties which a court crier was required to perform shall hence- 
forth be performed by the clerk or registrar of the court. 


Joun J. ROBINETTE 
Toronto, 


QUEBEC 
5 Geo. VI: Acts passed, 112; Public, 70; Private, 41. 


BupGETARY ContrRoL.—C. 6 amends numerous statutes so as to provide for govern- 


ment expenditure being as far as possible authorized out of appropriations voted by 
the legislature. 


UNIVERSITY OF MONTREAL.—C. 7 provides for annual payment of $375,000 for 
10 years and a sum of $2,500,000 to complete the building. 


COLLEGE AT VICTORIAVILLE.—C. 9 authorizes the provincial secretary to purchase 
the Collége du Sacré-Cceur for $850,000 and to rent the college to the Dominion for use 
as an aviation school. 


STaTUTE Revision.—C. 15 makes further provision for the revision of the statutes 
now in progress. 


Executive Councit.—C. 22 revises the constitution of the cabinet and provides 
for the establishment of a department of fish and game. 


INcoME Tax.—C. 23 amends the Quebec Income Tax Act by changing the definition 
of ‘‘net income”’ and the percentages of the Dominion tax payable, running from 4% of 
the Dominion tax if the net income does not exceed $4,000 up to 12% if the Dominion 
tax exceeds $95,000, but in no case is the tax payable to exceed $7,000. 


Liguor.—C. 24 makes substantial amendments in the laws respecting the sale of 
liquor in the province. Sales of liquor (except draft beer) may be made by a licensed 
hotel or cafe to a traveller during a meal; sales may be made of liquor (except draft 
beer) by any licensed hotel, steamboat, dining car or club to any traveller or member 
of the club; sales may be made of wine and beer (except draft beer) by any licensed inn 
or restaurant during a meal taken by a traveller, and licensed taverns may sell beer by 
the glass for consumption on the premises. The sale or delivery of liquor in the bed- 
rooms of a hotel or inn is forbidden. Permits or licenses are only given to an individual. 
The commission is given power to determine the manner in which taverns, etc., must 
be fitted up. Sales may not be made in the city of Montreal between 2 and 8 o'clock 
in the morning; in the city of Quebec between 1 and 8 o'clock in the morning, and 
elsewhere between midnight and 8 o'clock in the morning. On Sundays and religious 
holidays only beer and wine may be sold to travellers or members during meals and then 
only between 1 o'clock in the afternoon and 9 o’clock in the evening. 


St. LawRENCE WaTERWAYS.—C, 27 authorizes the lieutenant-governor-in-council 
to authorize the minister of lands and forests to enter into an agreement with the govern- 
ment of Canada with respect to the canalization of the St. Lawrence. 


BEAUHARNOIS PoweR.—C. 28 authorizes the lieutenant-governor-in-council to 
authorize the minister of lands and forests to acquire the undertaking of Beauharnois 
Light, Heat and Power Co. by mutual agreement or by expropriation. 
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AGricuLTURE.—C. 30 establishes a bureau to establish drainage works for the 
improvement of land and gives the necessary powers for this purpose; c. 34 authorizes 
the minister of agriculture to purchase and resell machinery and equipment for a beet- 
sugar factory at an expenditure not exceeding $150,000 and to guarantee to a company 
the delivery of at least 100,000 tons of sugar beets annually for five years and to pay 
$1.00 per ton for each ton not delivered. 


Mrntnc.—C, 36 makes provision for the development of peat bogs for which an 
expenditure of $12,500 per year for four years is authorized to pay subsidies; c. 37 
provides for partnerships without personal liability to carry on exploration for minerals. 


War Errort.—C, 43 authorizes municipal corporations to make contributions. 


Epucation.—C. 48 makes provision for the administration of the School of Higher 
Commercial Studies, the Schools of Fine Arts, the Technical Schools, the Furniture- 
making School at Montreal and other arts and trades schools. These are to be adminis- 
tered by a body called the superior council of technical education consisting of various 
educational authorities and representatives of labour and industry; c. 49 provides for 
the establishment of trade schools. 


VENEREAL DisEases.—C. 55 requires a report by physicians of every case of 
venereal disease within a delay of forty-eight hours, and provides for the compulsory 
examination of certain prisoners. Various offences are proscribed. 


Bonp Issues.—C. 58 repeals c. 31 of the statutes of 1936 which placed certain 
limits on bond issues. 


Moratorium.—C. 65 makes various amendments in the Moratorium Act. 


Succession.—C. 66 provides for the succession of members of the armed forces. 
Minors on active service may make wills. Property of soldiers dying on active service 
is exempt from succession duty if the net value of the property transmitted does not 
exceed $1,000. Provision is made for the proof of death of members on active service. 


Brooke CLAXTON 
Montreal. 


WESTERN PROVINCES 
(a) Alberta 
5 Geo. VI: Public, 118; Private, 5. 


AMUSEMENTs.—C. 6 is cited as the Amusements Act. It is a very comprehensive 
piece of legislation providing for the licensing of amusements, places of amusement, 
film exchanges and moving picture operators. It also provides for the censorship of 
films and for the imposition of an amusement tax. 


ConcILiaTion.—The Industrial Conciliation and Arbitration Act is amended by 
c. 20. The former provision for conciliation in case of a dispute between an employer 
and a majority of his employees is now extended to a dispute with a majority of any 
class or category of his employees. A new section is added providing that the minister 
may remove a board or a member of a board unnecessarily deferring or delaying 
proceedings for the determination of a dispute. 
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EMERGENCY DisposiTION oF Crops.—C. 44 is cited as the Emergency Disposition 
of Crops Act. When, in the opinion of the lieutenant-governor-in-council, an emergency 
exists requiring the taking of special measures to ‘‘enable or facilitate the sale or storage 
or other disposition” of the 1941 crop, power is given to ‘“‘make regulations as to the 
sale, storage or distribution of said crop,”’ despite anything contained in any other act 
or the common law. Several powers are specified without ‘‘in any way restricting or 
limiting the generality of the foregoing.” 


EvipENcE.—The Alberta Evidence Act is amended by c. 26. A certificate pur- 
porting to be signed by a person with certain designated qualifications in the naval, 
military or air forces, to the effect that the person named in the certificate was a member 
of his majesty’s forces, and that he has been officially reported as dead or presumed to 
be dead, shall be sufficient proof of the death of such person and of all facts contained 
in the certificate, without further proof of the certificate. C. 31 amends the Summary 
Convictions Act. Judicial notice shall be taken of every proclamation or order of the 
lieutenant-governor-in-council, and of every rule, regulation or by-law made pursuant 
to any statute of the province, together with the publication of any of these in the 
Alberta Gazette or in other manner as required by a statute of the province. 


EXPROPRIATION,—C, 81 is a general and detailed expropriation act. The minister 
of public works is empowered to enter upon, take use and expropriate land which he 
deems necessary for any public work or which he deems necessary in the public interest. 
The act shall remain in force for the duration of the war and for one year thereafter. 


INSURANCE.—The provisions of the Government of Alberta Insurance Act are 
extended by c. 9 to cover the business of life insurance and reinsurance in all its branches. 


Liens.—C. 46 is cited as the Crop Liens Priorities Act. S. 2 specifies the order in 
which seven enumerated liens shall rank as against crops and provides that these enu- 
merated liens shall have priority over all other claims, liens, privileges or encumbrances 
on such crops. C. 49, the Harvesting Liens Act, provides that a person who makes 
harvesting advances to a farmer for the purpose of enabling him to cut, harvest or 
thresh his crop, may obtain a crop-mortgage note from the farmer. Upon registering 
this crop-mortgage note the holder shall have a lien upon all the grain crops of the 
farmer, in respect of which the advances were obtained, grown in the year in which 
the advances were made. C. 102, the Hospital Lien Act, provides that where a hospital 
furnishes care and treatment to a person injured in an accident, and where that person 
recovers damages from another person on account of such injuries, the hospital shall 
have a lien for the amount owing to it. The hospital shall also have a lien if the other 
party admits liability and agrees upon a sum payable as damages. 


MARKETING.—C. 90, the Vegetable Sales (Alberta) Act, applies to potatoes grown 
in the province and to any other plant grown in the province designated as a vegetable 
by the lieutenant-governor-in-council. Very wide powers are given to the lieutenant- 
governor-in-council to make regulations concerning the establishment of grades, and to 
provide for the inspection, packaging, packing, marking, shipping, advertising and 
selling of vegetables within the province. The minister of agriculture is authorized to 
appoint inspectors with wide powers. Penalties are provided for the violation of the 
provisions of the act or the regulations made thereunder. 


ORDERLY PayMENT oF Dests.—C. 47 is cited as the Orderly Payment of Land 
Debts Act. S. 3 provides that, from the date of the coming into force of the act until 
the first day of May, 1943, no farmer debtor shall be deemed to be in default under a 
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mortgage or agreement for sale if in any year during that period the crop shall yield less 
than ten bushels per seeded acre; if the yield be not less than ten but less than fifteen 
bushels, he shall not be in default if he delivers a one-fifth share of the crop or its equival- 
ent in cash; or if the yield amounts to fifteen bushels or more, one-quarter share or its 
equivalent in cash. S. 4 deals with urban mortgages and agreements for sale. No 
urban debtor shall be in default if, during the twelve months immediately preceding 
the coming into force of the act, or during a succeeding twelve month period up to May 
1, 1943, the gross income of the debtor and his spouse shall be less than one thousand 
dollars. If the income was not less than one thousand but less than fifteen hundred 
dollars, he shall not be in default if he pays or tenders a sum equal to ten per centum 
of the gross income. For larger incomes a larger percentage is required. Other sections 
prohibit any form of action concerning the land unless it is established to the satisfaction 
of a judge that the debtor is in default within the above rules. 


SUPERANNUATION.—The establishment of a superannuation scheme for employees 
of the Alberta liquor control board is provided for by c. 114. The board is given power 
to establish a contributory scheme of annuities or other payments subject to the ap- 
proval of the lieutenant-governor-in-council. The scheme shall be administered by a 
committee of three: the chairman, appointed by the board, and two others elected by 
popular ballot of all participating employees. 


SUSPENSION OF PROCEEDINGS.—C. 3, cited as the Legal Proceedings Suspension 
Act, 1941, as amended by c. 4, provides for a stay of sixty days from the coming into 
force of the act, of any pending civil action in which the validity of the Debt Adjust- 
ment Act has been raised or put in issue. If within the sixty days the lieutenant- 
governor-in-council shall have referred the constitutional validity of the Debt Adjust- 
ment Act to the supreme court of Alberta, then the proceedings referred to above shall 
be stayed pending a determination of the reference and any appeal therefrom. C. 42 
extends the provisions of the Debt Adjustment Act somewhat. C. 41, cited as the 
Debt Proceedings Suspension Act, 1941, empowers the lieutenant-governer-in-council 
to prohibit or stay actions in respect of debt as defined in the act. In North American 
Life Assurance Company v. McLean (No. 2), [1941] 1 W.W.R. 589, O’Connor J. held 
the Legal Proceedings Suspension Act, 1941, ulira vires. In a decision delivered on 
Dec. 2, 1941, the supreme court of Canada held the Alberta Debt Adjustment Act, 1937, 
ultra vires. 


TRADE ReGuULATIONS.—C. 80, cited as the Welding Act, 1941, provides for the 
detailed regulation of the welding trade. The regulations look to such matters as 
qualifications, standards of work, and fees. 


(b) British Columbia 
4 Geo. VI (First Session): Public, 4. 


PETROLEUM SaLEs.—C. 3 is cited as the Petroleum Sales Act. The lieutenant- 
governor-in-council is authorized, in his discretion, to engage in and carry on the petro- 
leum industry. The powers given are very wide including the acquisition and operation 
of refineries, storage and distributing plants. By s. 8 it is specifically stated that the 
act shall not prevent any person from importing petroleum into or exporting petroleum 
from the province. The act shall come into force on proclamation. 


4 Geo. VI (Second Session): Public, 59; Private, 2. 


ARMED Forces.—C. 9, amending the Provincial Elections Act, makes provision 
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for members of the various forces of Canada to vote in provincial elections. Members 
of the forces qualified to register as voters immediately before enlistment, including 
minors who would have been qualified if of age, are provided for. The arrangements 
include voters who at the time of a general election are in the United Kingdom, New- 
foundland, or another province of Canada. C. 10 amends the Evidence Act in the 
same manner as the Alberta legislation noted supra. The Legal Professions Act is 
amended by c. 22 so as to give the benchers discretion to call to the bar students-at-law 
who have become members of the military, naval or air forces. C. 31 amends the 
Mortgagor’s and Purchaser's Relief Act so as to give wide protection to members of the 
various forces and their dependents. 


CHANGE oF Name.—C. 3, cited as the Change of Name Act, establishes a procedure 
under which a change of name may be effected. It is provided in s. 3 that no person 
in the province shall change his name unless authorized by the act and then only in the 
manner prescribed. 


Epucation.—C. 7 is cited as the Special Assistance in the Cost of Education Act. 
Described as a measure of relief in taxation upon land for the purposes of education, 
provision is made for the payment of two hundred and fifty thousand dollars during 
the year ending March 31, 1942, and four hundred and fifty thousand dollars annually 
thereafter, the said sums to be distributed to municipalities and school districts upon 
an equitable basis to be determined by the lieutenant-governor-in-council. C. 45 
amends the Public Schools Act. Among other amendments, s. 3 provides for the super- 
vision or suppression of classes conducted in a language other than English or French 
or giving instruction in any system of government other than one in force in the British 
empire. 


Grapinc.—C. 19, cited as the Hog Grading Act, provides for the inspection and 
grading of hog carcasses. By s. 4 it is provided that the minister of agriculture may, 


with the approval of the lieutenant-governor-in-council, appoint officials engaged by 
the Dominion department of agriculture as inspectors under the act. C. 40, cited as the 
Poultry and Poultry Products Act and c. 59 as the Wool Grades Act provide for the 
inspection and grading respectively of poultry and poultry products and wool. Under 
each act officials of the Dominion department of agriculture may be appointed as 
inspectors. 


LicENCE ForRFEITURE.—C. 24 is cited as the Licence Forfeiture and Cancellation 
Act. Ins, 2 it is declared that a person who fails to register under the National Re- 
sources Mobilization Act, 1940 (Canada), any person who persistently fails to comply 
with the provisions of the Vital Statistics Act, and any person who, as parent or guard- 
ian, persistently fails to cause his child to attend school, as required by the Public 
Schools Act, is a person who is subject to be deprived of any licence. Any licensing 
authority such as the crown, a municipality, board or commission may cancel any 
licence or permit of such a person. 


(c) Manitoba 
4 and 5 Geo. VI: Public, 53; Private, 4 


Cuitp Evacuges.—C. 5 amends the Child Welfare Act. In furtherance of the 
agreement of the province with the government of Canada to arrange for homes for 
British children brought to Canada during the war, it is provided that sums of money, 
not exceeding fifteen thousand dollars at one time, may be advanced on the requisition 
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of the minister of health and public welfare. The lieutenant-governor-in-council is 
authorized to make such regulations as are deemed necessary for the proper administra- 
tion of the scheme. C. 41, amending the Income Taxation Act, allows a four hundred 
dollar exemption from taxation for each child maintained by the taxpayer under the 
co-operative scheme mentioned above. 


Dest ADJUSTMENT.—C. 10 amends the Debt Adjustment Act. A new section is 
added which provides that the owner of farm lands subject to a mortgage, or of farm 
lands purchased under an agreement for sale may, unless proceedings are pending in 
the court of the king’s bench, make an application to the court. After making such 
inquiries as are deemed necessary, the court may reduce the amount of principal- 
money payable to such amount as it appears that the crop grown on the land will 
reasonably pay, or extend the time for payment of the moneys. Such orders may be 
made whether default has occurred or not. The act shall come into force on proclama- 
tion. C. 11 further amends the Debt Adjustment Act in favour of the debtor. 


Epucation.—C. 33 amends the Public Schools Act. It is provided that a person 
elected a trustee shall, before entering on the duties of his office, make an affidavit of 
qualification and take the oath of office and allegiance in prescribed form. Qualifications 
include being a British subject of the full age of twenty-one years and a capacity to 
read and write and to understand the provisions of the Public Schools Act. 


Pustic Orrice.—C. 32 is cited as the Public Office Disqualification Act. It is 
provided that no person who is convicted of an offence under the Defence of Canada 
Regulations made pursuant to the War Measures Act (Canada) shall be eligible to sit 
or vote in the legislative assembly, be qualified to be or remain a member of a municipal 
council, or be qualified to be or remain a trustee of a school district. The seat of a per- 
son so convicted shall ipso facto be vacated without any declaration, action or proceed- 
ings. The same consequences follow if a person is ordered detained or interned under 


the Defence of Canada Regulations, but no proceedings to fill the vacancy shall be taken 
for six months. If a person is released from detention or internment pursuant to a 
notice of objection or an appeal, such person shall be deemed not to have been 


disqualified. 


STRIKEs AND Locxouts.—The Strikes and Lockouts Prevention Act is amended by 
c. 28. It is provided that employees, through their organizations or representatives, 
if the representatives are British subjects, shall have the right to engage in collective 
bargaining with their employers. And employers, through their organizations or 
representatives, if the representatives are British subjects, shall have the same right of 
bargaining with their employees. 

TrabE REGULATION.—C. 18 is cited as the Hairdressers Act. The lieutenant- 
governor-in-council is empowered to make regulations concerning the qualifications, 
examination and licensing of hairdressers. A board of examiners may be appointed as 
well as inspectors to carry out the provisions of the act. 


VOLUNTEER RESERVE.—C. 27 is cited as the Manitoba Volunteer Reserve Act. 
The preamble recites the need of a force of special constables to co-operate with the 
Royal Canadian Mounted Police, by reason of the state of war. By s. 2 it is declared 
that there is hereby established such a force to be known as the Manitoba Volunteer 
Reserve to co-operate with the R.C.M.P. and other police forces as occasion may 
require. The lieutenant-governor-in-council may appoint a commissioner, and author- 
ize the commissioner to appoint a deputy and recruit the reserve. The commissioner 
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shall direct the reserve and shall be under the control of the attorney general. Special 
constables shall be appointed by the commissioner from the reserve. Apart from the 
payment of necessary clerks and expenses incidental to organization, recruiting and 
training, the members serve without remuneration. The lieutenant-governor-in- 
council may by proclamation repeal the act at any time. 


(d) Saskatchewan 
5 Geo. VI: Public, 91; Private, 2. 


British CuiLp Guests.—C. 10, amending the Income Tax Act, provides for an 
exemption from taxation of three hundred dollars of the income of a taxpayer for each 
child, brought from the United Kingdom on account of the present war, whom he main- 
tains. C. 80 is cited as the British Child Guests Act. A British child guest is an infant 
from the United Kingdom who has entered Saskatchewan since September 1, 1939. 
The Act provides that the minister in charge of the Child Welfare Act may exercise the 
powers of a parent or legal guardian with respect to British child guests resident in 
Saskatchewan, during infancy. Such powers shall not include the right to consent to 
marriage or adoption, to control property, or to act as guardian ad litem. 


FLoraL EMBLEM.—C. 88 is cited as the Floral Emblem Act. It is provided by 
s. 2 that the flower known botanically as lilium philadelphicum andinum, and popularly 
called the ‘‘prairie lily,’’ is adopted as and shall be the floral emblem of the province. 


LimitaTION OF Crvit Ricuts.—C. 18 amends the Limitation of Civil Rights Act. A 
new section, 17a, provides that, notwithstanding anything contained in the Crop Pay- 
ments Act or a share crop agreement, if in any year the share of the purchaser, mortgagor 
or lessee, along with any other means he may have, is insufficient to pay all legitimate 
unpaid costs of harvesting the crop, and to provide a necessary living allowance for the 


support of himself and family until the crop of the following year is about to be harvested, 
and to provide necessary seed and costs of farming operations until that time, then the 
Crop Payments Act shall in such year apply only with respect to the reduced share of 
the crop deliverable pursuant to an agreement between the parties made in view of the 
situation or to an order of the debt adjustment board made after a review of the 
situation. The vendor, mortgagee or lessor is prohibited from taking any proceedings 
to enforce delivery except with respect to the reduced share. 


MarriaGE.—C. 66 amends the Marriage Act so as to require a health certificate of 
the female party to an intended marriage. The parent act required such a certificate 
from the male party only. 


SUPERANNUATION.—C. 42 is cited as the Rural Municipal Secretary Treasurer's 
Superannuation Act, 1941. It provides for the orderly retirement of designated perman- 
ent employees of rural municipalities on superannuation. 

F. C, CRONKITE. 
University of Saskatchewan. 
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Lord Hermand’s Consistorial Decisions 1684-1777. Edited by F. P. 
Watton. With Biographical Sketch of Lord Hermand by J. 
FerGusson. (Stair Society.) Edinburgh: Neill and Co. 1940. 
Pp. xxi, 164. 


Dr. WALTON deserves our thanks for editing this interesting collection of decisions 
in the consistorial courts of Scotland and on review by the court of session. He shows 
clearly that it was made by George Fergusson, who became one of the four commissaries 
of Edinburgh in 1775 and was promoted to the court of session in 1799, taking the 
judicial style of Lord Hermand. His motives for making the collection are obvious. 
There were at this time no printed reports of consistorial decisions, no digest, and no 
index to the manuscript volumes wherein they were recorded, and the commissaries 
no less than the advocates who practised before them must have had great difficulty 
in ascertaining the precedents without such aid as was furnished by the making by the 
commissaries of such collections. James Fergusson, who published in 1817 Reports 
of some recent Decisions by the Consistorial Courts of Scotland, made use of this collection 
as well as of two other collections made by commissaries, one of which by Alexander 
Murray of Henderland covers the period from 1684 to 1744, and may have been used 
by Lord Hermand; all trace of Murray’s manuscript appears to have been lost. Lord 
Hermand's collection was more fortunate; in dealing with the caseof Burman v. Burman, 
((1930) S.C. 270) Lord Murray had search made for it, and the manuscript was discovered 
in the forgotten archives of the commissary court of Edinburgh, whence at Dr. Walton’s 
instance it was removed in 1936 to the sure custody of the Register House. 

The decisions summarized by Lord Hermand cover all kinds of questions bearing 
on the constitution of marriage, separation and divorce, legitimacy, and kindred topics. 
It is interesting to note that, despite the reformation, the commissaries were far from 
iconoclasts; nor were they nationalist in outlook. They cited and followed in many 
matters the teachings of the great catholic canonists such as Sanchez, Lancelotto, 
Agustin, and Mascardi, and their development of the themes with which they dealt 
was on the same principles as in Holland, France, and Germany. On various issues 
the lines of decision were still fluid, and as was long the case in Scotland the judges did 
not feel rigidly bound by precedent. The decisions on divorce, which was created by 
statute, are of special interest; one point of constitutional importance may be noted. 
In 1708 the Countess of Wigton, defender in a process of adultery at the instance of her 
husband, endeavoured to deny the jurisdiction of the commissaries on the ingenious 
ground that the process was of a criminal nature, and that since the union a peeress 
could be tried only by the house of lords. The commissaries, however, quite correctly 
refused to decline jurisdiction, stressing the fact that the libel concluded neither for 
corporal punishment or a capital sentence (p. 98). 

The value of the work is increased by the addition of a biographical sketch of 
Lord Hermand, who became well known in Scotland after he was made a judge of the 
court of session. Mr. Fergusson modifies in some degree the picture of the judge drawn 
by Lord Cockburn, but it remains clear that Lord Hermand was in high degree eccentric, 
and that his capacity for drinking was remarkable even in his generation. But it is 
pleasant to note that he had none of the brutality which marked out Lords Kames and 
Braxfield for the dislike of posterity. 


A. BERRIEDALE KEITH 
University of Edinburgh. 
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Administrative Procedure in Government Agencies: Report of the Com- 
mittee on Administrative Procedure, Appointed by the Attorney 
General, at the Request of the President, to Investigate the Need for 
Procedural Reform in Various Administrative Tribunals and to 
Suggest Improvements Therein (77th Congress, Ist session, Senate 
document no. 8); together with various monographs embodying 
results of investigations made by the staff of said committee relative 
to the administrative practices and procedures of several agencies 
of the government. Washington: United States Government 
Printing Office. 1941. Pp. viii, 474. (50c.) 

An Introduction to Administrative Law with Selected Cases. By J. Hart. 
New York: F. S. Crofts and Co. 1940. Pp. xviii, 621. ($5.00) 
Concerning English Administrative Law. By Sir Ceci, T. Carr. (James 
S. Carpentier Fund Lectures.) New York: Columbia University 

Press. 1941. Pp. xi, 189. ($2.00) 

Federal Departmentalization: A Critique of Theories of Organization. 
By S. C. WALLAcE. New York: Columbia University Press. 1941. 
Pp. xi, 251. ($2.75) 

Introduction to the Study of Public Administration. By L. D. WHITE. 
Rev. Ed. New York: Macmillan Co. [Toronto: Macmillan Co. of 
Canada]. 1939. Pp. xiii, 611. ($4.50) 

Some Influences that Made the British Administrative System in India. 
By M. RutunaswaMy. London: Luzac and Co. 1939. Pp. viii, 
660. (21s.) 

The Administration of Federal Work Relief. By A. W. MACMAHON, 
J. D. MiLuett and G. OGpEN. With a foreword by C. S. AscHER. 
(Committee on Public Administration of the Social Science Research 
Council, Studies in Administration, vol. XII.) Chicago: Public 
Administration Service. 1941. Pp. xi, 407. ($3.75) 

THE scientific study of administrative law in Canada today is still in the quixotic stage. 

Too much time is spent in allaying the fears of the public that we are driven towards 

“bureaucracy,” an epithet which has come to express all that is undemocratic and 

objectionable in government. The situation is fraught with danger because, in seeking 

to explain the workings of administrative agencies to a hostile audience, we are prone 
to overlook or minimize weaknesses and defects in the administrative system. This 
approach tends to reduce discussion on administrative law to vague generalities. In 
the United States in recent years students have begun to devote their energies to more 
profitable ventures, namely the investigation of various administrative agencies in 
action, with a view to determining whether the high hopes of their supporters or the dire 
predictions of their critics are justified. There have also been several official inquiries 
into the workings of administrative agencies, the most recent being that of the attorney 
general's committee on administrative procedure. The report of this committee will 


do much to remedy what the committee regards as ‘‘an important and far-reaching 
defect in the field of administrative law’’—‘‘a simple lack of adequate public information 
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concerning its substance and procedure” (p. 25). This report, together with the mono- 
graphs on specific agencies which were prepared by a group of experts working under the 
able direction of Professor Gellhorn, is beyond question the most comprehensive record 
of administrative law so far made available to the public. We need hardly say that the 
standards of scholarship throughout, both in the report and in the monographs are of 
the highest order and that the publications for which the committee has been responsible 
make possible for the first time an analysis of the administrative process which need no 
longer be based on generalizations drawn from isolated instances knows to a particular 
student, lawyer or administrator and carefully chosen to support a point of view. 

The form of the report presents an interesting feature. Since many shades of 
opinion were represented on the committee, it might have been expected that there 
would have been a majority report and one or more minority reports. However, we find 
that the main report is signed by all the members, subject to certain reservations con- 
tained in two statements, described as ‘‘additional views and recommendations,’ one 
signed by Messrs. McFarland, Stason, and Vanderbilt, the other by Chief Justice 
Groner. The basic difference between the majority and the minority rests largely in 
the faith or lack of faith of the respective groups in the administration. This colours 
the whole report. We can give only a few typical examples. In dealing with the nature 
of the administrative process and the organization of the machinery of administration, 
the main report suggests that the administrative process is such that the functions of 
prosecution and adjudication cannot profitably be separated. ‘‘A mere splitting up of 
functions would not itself cure the criticisms which appear most common. Insofar as 
predispositions may exist in the more highly charged fields in which administrative 
agencies operate, they are mainly the product of many factors of mind and experience, 
and have comparatively little relation to the administrative machinery. There is no 
simple way of eliminating them by mere change in the administrative structure. They 
can only be exorcised by wise and self-controlled men’’ (p. 59). The minority report 
pleads for complete separation of functions as a guarantee of impartiality in adjudica- 
tion, although it admits that in many agencies segregation is not possible. Some degree 
of internal separation is, in the opinion of all members of the committee, highly desirable, 
and one of the most important recommendations is for the appointment within each 
agency of hearing officers whose sole function should be to preside at hearings and make 
findings of fact and conclusions of law. 

In dealing with judicial review of administrative adjudication, the main report draws 
attention to the fact that the limits of judicial review, be they large or narrow in area 
and scope, have been drawn by the courts themselves and that there is little, if any, 
uniformity in judicial decisions dealing with different agencies. It is doubtful whether 
anything is to be gained by laying down any general principle defining the scope of 
review for all agencies and all types of determinations, because it is highly improbable 
that such a principle can be so framed as to meet the peculiar needs of each specific 
agency. Much of the dissatisfaction with the present state of affairs stems from dis- 
satisfaction with fact-finding procedures, a situation which may be remedied by the 
adoption of the committee’s recommendation for the appointment of hearing officers. 
Beyond that, the legislature should deal with particular ills as they arise or become 
apparent. Generally speaking, the proper function of judicial review is fairly narrow— 
“‘to serve as a check on the administrative branch of government—a check against 
excess of power and abusive exercise of power in derogation of private right’’ (p. 76), 
but it cannot be expected ‘‘to insure ‘correct’ decisions by the administrative bodies” 
(p. 79). 

Messrs. McFarland, Stason and Vanderbilt, on the other hand, are unwilling to 
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leave to the courts the task of formulating the principles determining the scope of 
judicial review. They seek to devise a formula which will insure maximum review 
without hampering administrative efficiency, an objective which their draft bill shows 
to be practically unattainable. They declare that the task should not be left to the 
courts, that it is a matter upon which the judges are entitled to have statutory guidance, 
yet their recommendations and caveats amply warrant the misgivings of the majority 
as to the utility of any general legislation on the subject. 

Chief Justice Groner’s view on this score represents the traditional attitude. ‘In 
cases where a constitutional right or privilege is asserted, the power of judicial review 
should be as extensive as may be necessary, in the opinion of the reviewing court, to 
decide the issue’’ (pp. 248-9). It would be no exaggeration to say that the vast majority 
of Canadian lawyers would accept this statement as accurately expressing their views, 
but at least it might be said in their favour that they did not have the advantage of 
reading the main report of the committee. 

The reader may recall that the Committee on Ministers’ Powers in Great Britain 
found that the procedure by which cases are brought before the courts for review was 
“too expensive and in certain respects archaic, cumberous, and too inelastic.’’ They 
did not however go beyond the bare recommendation that a simplified procedure be 
established. The attorney general's committee on the other hand, suggests a definite 
course—that a litigant’s mistake as to his remedy should not be fatal, a position which 
has long since been adopted in other branches of the law. Adjectival law should be the 
servant and not the master of substantive law. 

The whole issue of administrative rule-making in the United States has been so 
thoroughly canvassed in recent years, especially in connexion with the Walter-Logan 
bill that a non-political discussion of the problems involved is most welcome at this 
time. Here again, the main report does not suggest any drastic change. ‘‘Tradition, 
historical development, and able personnel have introduced procedural variety into 
administration which it would be futile and unwise to attempt to eliminate” (p. 104). 
The committee concludes that wider use be made of present methods of obtaining the 
knowledge, views, and criticisms of outside interests as a preliminary to action. It 
recommends particularly that the practice of holding public hearings should be estab- 
lished as the standard administrative practice, but the members of the committee 
shrink from tying the hands of the agencies by general legislation. It may not be amiss 
on this point to note that a trenchant criticism of the Walter-Logan bill on the question 
of administrative rule-making as well as on other matters is to be found in the comments 
on the various sections of the draft bill appended to the first of the minority reports. 

Throughout the main report, the committee makes it abundantly clear that while 
it does not regard a sharp departure from established practices as desirable, nevertheless 
it concedes that there is considerable room for improvement. By and large the impetus 
must come from within the agencies themselves, but it can be stimulated by ‘‘an or- 
ganization especially qualified to perceive existing defects and suggest correctives”’ 
(p. 123). To this end the committee recommends the establishment of an office of 
federal administrative procedure charged with the duty of examining and criticizing 
existing procedures and practices as well as with the duty of supervising the hearing 
officers. Messrs. McFarland, Stason and Vanderbilt on the other hand feel that the 
legislature should no longer throw upon the administrative agencies themselves the 
burden of formulating rules of procedure without giving them some direction in con- 
nexion with “‘its desires as to their methods of operation” (p. 213). Accordingly they 
suggest that a legislative code of standards of fair administrative procedure be enacted 
to serve as a guide for all agencies. But even in making this recommendation, they 





422 Tue University or Toronto Law JOURNAL 


recognize that variations from the norm may be essential. Thus, they suggest that the 
president be given power to suspend the operation with respect to any agency of so 
much of the code as may prove to be impracticable or unworkable. They admit that 
a great deal of further study is necessary before generalizations can be made and that 
any legislation looking to a greater degree of uniformity of administrative procedure 
must be of a tentative nature. The recommendations of the minority would appear to 
be dictated more by a feeling that something should be done, and that the adoption of 
the main report may prevent immediate progress, rather than by a conviction that the 
course recommended by them would solve any problem of administrative procedure. 
Indeed, the concluding comment of the minority report—‘‘the enactment of this or any 
other measure without hearing all agencies and considering all points of view is not for 
a moment suggested’’ (p. 247)—seems to bear out this impression. 

On the whole, the main report proposes few general innovations. It advocates a 
few fundamental changes such as the appointment of hearing officers and the establish- 
ment of an office of administrative procedure, but by and large it takes the position 
that existing practices have been worked out to meet definite needs and that the admini- 
strative process is not yet sufficiently stabilized to warrant any move towards a greater 
degree of uniformity in procedure. In the final analysis the future of the administrative 
system depends on the good faith of the administrators, and legislation, no matter how 
carefully designed, can never be a panacea for human frailty. Progress depends on 
knowledge, and the report itself provides for administrators a standard for self-criticism. 
Where further information is required, the office of federal administrative procedure 
should remedy the deficiency. In any event, ‘the far-reaching difficulty’’ which the 
committee found when it entered upon its labours has become much less serious as a 
result of its investigations. 

For the Canadian reader the examination of this report should be more than an 
exercise in comparative government. The administrative process in Canada is much 
less stabilized than it is in the United States. In addition, constitutional guarantees in 
the latter country have compelled administrators to think clearly on the matter of 
administrative procedure, whereas in Canada, apart from random statutory directions, 
the only limitations upon administrators are those to be found in the insistence of the 
courts that the vague principles of natural justice must be observed, a formula which 
ought to be enshrined with the chancellor’s foot among the incomprehensible mysteries 
of the law. We have been repeatedly told by administrators that the adoption of certain 
procedures will stultify administration. Yet in this report we find these allegedly 
harmful practices accepted almost as a matter of course. From the functional point 
of view it may be that courses dictated by the due-process clause of the American con- 
stitution have been erected into fundamental principles of faith. It would be unwise 
to adopt in Canada without further examination practices devised by. administrators 
in the United States. The fact remains, however, that in this report we have a standard 
for self-criticism which we cannot, nay dare not, overlook. 

Professor Hart explains his object in the opening words of the preface to his text- 
book—‘‘to present a general introduction to American administrative law that is reason- 
ably abreast of recent important developments in this field and suitable for use as a 
supplementary text in courses in public administration. It is hoped also that the book 
will prove serviceable as the text in a quarter or semester course on administrative law 
as such, and as the basis of a year’s course on this subject.’’ He has combined the text- 
book and case-book methods. The burden of extracting the principles from a case is 
not thrown on the student, but each case is fitted into place in a setting of analysis, 
discussion and comment. An interesting feature is that much law-review material has 
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been included in the volume either verbatim or in summary and there is copious refer- 
ence to other material of this nature. We have only one criticism to offer of the tech- 
nique employed; in quoting from cases Professor Hart attempts to use only the words 
of the court, and at times, when passages are omitted, the continuity of sentences is 
destroyed in a rather disconcerting fashion. Apart from this, however, the author has 
woven his material together skilfully and we are convinced that he will have many 
imitators. At no time does he convey the impression that he is seeking to impose his 
own views upon the student; the opinions of various writers are discussed and analysed 
so that the reader may draw his own conclusions. In fact, the volume constitutes an 
excellent review of administrative literature. Few legal text-books convey so clear a 
picture of a stimulating teacher addressing himself to a student audience. 

The author is both professor of political science and lecturer in administrative law 
at the University of Virginia. His association with two groups of students having 
different needs and different interests has undoubtedly widened his horizon so that 
he is not affected with the insularity of either discipline. This fact must undoubtedly 
influence his approach to administrative law. His interest is not confined to the rela- 
tions between administrative agencies and the courts. The scope of administrative 
law is much wider than that. Administrative law embraces ‘‘the law that is made by, 
as well as the law that controls, the administrative authorities of a government”’ (p. 3). 
Controls are manifold, and judicial control is only one aspect, although present day 
courses on administrative law often stress this one aspect almost to the exclusion of all 
others. Professor Hart treats of many matters to which lawyers have been wont to 
refer rather contemptuously as ‘“‘government.’”’ For example, in the chapter entitled 
‘Responsible Bureaucracy and the Law,” the author seeks to give the student a proper 
perspective. He deals with the function of the administration in a democracy—to 
administer faithfully, intelligently, efficiently and effectively the public policy formed 
by the elective representative organs of government. But there can be no sharp line 
between policy making and policy execution; the two functions intersect. The whole 
story of the relations between these two functions is the subject matter of the study of 
administrative law. This theme recurs throughout the volume. Of course, this is to 
be expected in the first portion of the book which deals with internal administration. 
But even in the rest of the work, which deals with external administration and which 
follows more closely the pattern of the conventional course in administrative law, the 
author at no time departs from his search for the factors which make bureaucracy 
responsible. We would be loath to leave the impression however that the book repre- 
sents such a new departure that it cannot be used by those who are concerned more 
particularly with lawyer’s law. Professor Hart has in mind the ‘‘undergraduate who 
is preparing for the law’’ as well as the student of political science. He has made a 
significant contribution to the study of administrative law for which we are greatly 
indebted to him. 

Sir Cecil Carr’s experiences in preparing his lectures for delivery and publication 
bring before us sharply the difficulties under which British scholars are labouring in 
these troubled times. Sir Cecil lost his original notes as the result of an incendiary 
bomb which fell on his home. A high explosive bomb kept him from consulting im- 
portant material at his office, to say nothing of blackouts which interfered with his 
work. Later, on his return journey to England, his ship was torpedoed, the galleys lost 
and work on the book was only completed with the aid of clipper planes. Despite these 
mishaps, the author has given us an eminently readable acount of various aspects of 
public administration in Great Britain. He is concerned to show that recent develop- 
ments in administrative law suit the times. He outlines the conditions which have made 
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necessary the delegation of powers to administrative authorities and he gives a bird’s- 
eye view of how these powers are administered. In good-natured fashion, he shows 
that the fears of Lord Hewart and of Dicey’s disciples, while not entirely without founda- 
tion, are yet in no way as serious as they would have us believe. In the final analysis 
the dangers created by the delegation of powers must be solved by choosing good ad- 
ministrators and insuring adequate control over them. The lectures are illuminated 
by the mature wisdom of an experienced government official who knows something 
about what is practicable and what is impracticable, an official who feels that there has 
been progressive improvement in administration but who does not shut his eyes to the 
shortcomings of administrators. Like many other writers on administrative law, he 
pleads for sane examination of the issues involved. ‘‘If we want to improve administra- 
tion and administrators, we must not always be deriding them.’’ The government 
official who is under constant attack has little time to think of his duties, let alone 
develop a sense of his responsibility to the citizens. 

Professor Wallace has undertaken a philosophical study of administration, a task 
for which he is eminently qualified both by his academic attainments as well as by his 
practical experience as a member of the research staff of the president’s committee on 
administrative management. The raison d’éire for his monograph may be said to be 
his conviction that many schemes now being mooted for the reform of the administration 
rest on false and unverified premises or at least on premises derived from observation 
of one small segment, isolated for purpose of study, with little or no attempt being made 
to relate it to the entire structure. Since every system of administration forms part of 
a social organization, it is senseless to believe that we can examine any suggested scheme 
of reform ‘‘scientifically,’’ that is, without any preconceptions of aim. Before we attempt 
to reconstruct the administrative system we must make a survey which would ‘‘extend 
to the whole range of governmental, political, economic, and social activities which 
are now actually in process of radical change, and which might be affected by any 
contemplated alteration in administration. It would neither boldly assert that its con- 
clusions ‘were based on no assumption,’ nor mask its assumptions in a mass of persiflage 
about human liberty, without ever becoming specific as to whose liberty is involved or 
as to the purpose to which such liberty is dedicated. Instead, such a survey would 
quite consciously examine the assumptions and presuppositions upon the basis of which 
it is proposed to erect an administrative superstructure” (pp. 181-2). 

‘‘Departmentalization” serves the author as a convenient core about which to 
build his thesis. He examines the purposes which departmentalization might serve, 
the problems which arise in the construction of a department, the extent to which 
operating autonomy may be necessary for various units within a department, the posi- 
tion of the independent regulatory agencies in relation to departmentalization and the 
internal and external relations of departments. Repeatedly throughout the discussion, 
he points to vital questions about which we know little and for which no solution has 
yet been discovered. He raises numerous questions which have been neglected or given 
only cursory consideration by writers on the science of administration. In his opinion, 
we can chart our course only if we ascertain our destination. In other words, Professor 
Wallace believes that a return to the study of the philosophy of government must 
precede any attempt to establish a science of government. 

There is a great deal of merit in this suggestion. We have become so engrossed 
in detail that we fail to visualize the whole scene. This is especially true of that group 
of students which is interested in administrative law. Professor Wallace has called 
attention to our shortcomings and we are greatly indebted to him. He has thrown a 
challenge which we must accept and it would be most unfortunate if his warnings went 
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unheeded. However, while we must broaden our scope of study, nevertheless it would 
be fatal if we were to divert too much of our energies to a search for what Professor 
Wallace has called ‘‘the fundamental postulates.” While there are divergent views as 
to the remedies that ought to be applied to the administrative system, an even greater 
divergence is apparent in the matter of the ends which we seek to attain through govern- 
ment; the search for fundamental postulates is eternal. The limit to which we can 
safely carry the learned author's exhortations is to cure ourselves of some small measure 
of that “‘dangerous form of astigmatism which prevents its victims from seeing the 
woods because of the trees.’ However, that may be we are indebted to Professor 
Wallace for his suggestive essay. 

The revised edition of Professor White's treatise appears at a most opportune time. 
It offers to the reader a well-rounded discussion of administration written from the 
point of view of management rather than that of the lawyer. While the author’s 
reproach that lawyers have obstinately closed their eyes to administration is less ap- 
propriate now than it was a decade earlier when the first edition of this valuable work 
appeared, nevertheless his assumption that lawyers are inclined to treat administration 
with disdain has in it a considerable measure of truth. As the author declared in the 
preface to the first edition, ‘‘administration has become, and will continue to be the 
heart of the problem of modern government.’’ If lawyers are going to preserve their 
place in the community, they must learn more about the techniques of administration, 
and their study cannot be confined to those publications which include the word ‘‘law”’ 
in their titles or descriptions. Law is today being made as much by administrators as 
by courts and legislators. We are apt to forget the extent to which the organizational 
set-up of government agencies and fiscal control in respect of them may affect policy 
formulation. It is here that Professor White renders an outstanding service to the 
legal profession. But similar criticisms might be directed against the administrator 
who is inclined impatiently to brush aside the opinions of the lawyer as technical quibbles 
without merit. Professor White, however, is fully conscious of the inter-relation of law 
and administration. ‘‘While...the law is not administration, it has a powerful influence 
upon administration. Law is the formulation of policy; administration is its execution. 
In the second place, law, both written and unwritten, provides the safeguards by which 
individuals may protect themselves against invasion of their rights by unauthorized 
official action. In either case law acts as an external control over administration, or 
conversely administration must operate within the four corners of law’’ (p. 11). Thus 
the administrator and the lawyer complement one another and neither can discharge 
his duty efficiently without co-operation. It behooves each of them, therefore, to be- 
come acquainted with the problems and the modes of thought of the other. The lawyer 
will be hard put to it to find a better work than this to help him in learning something 
of what might be termed the business side of administration. He will get here the 
administrator’s point of view on issues which he often sees only after they have been 
strained through the judicial process, and if he disagrees with the conclusions of the 
administrator he will at least be in a position to reach a common ground with him 
through a better understanding of his difficulties. The practising lawyer who reads 
this volume may perhaps begin to realize that the administrator is not a ‘‘bureaucrat”’ 
bent on strangling liberty but a public servant seeking to carry out the will of the people 
within the law. 

Mr. Ruthnaswamy, Sir William Meyer lecturer in the University of Madras, 
1936-7, offers a significant study of the British administrative system in India. Much 
is made today of the fact that public administration is allegedly less efficient than busi- 
ness management and that government has much to learn from business. The modern 
administrative system of India has its roots in commerce, a fact which has influenced 
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Indian administration down to the present day as the learned author has so clearly 
shown. He concludes that the commercial influence on the whole has been beneficial 
to the country and he gives high praise to the East India Company. Or course, there 
have been other influences which have affected the Indian administrative system—the 
army, land revenue and the frontier—but for us the author's discussion of the com- 
mercial influence is the most interesting part of the book and will well repay careful 
study. 

Mr. Ruthnaswamy explains in the preface that he sought to enliven what might 
otherwise be a dull narrative by quotations in the text from original documents of all 
sorts. While there can be no doubt that the book has a human quality lacking in many 
studies of administration, nevertheless we wonder whether the work would not have been 
improved, at least for the western reader, by condensation. In addition, the author 
assumes in his reader a considerable knowledge of Indian history and terminology. For 
the reader in the author’s native land this is not a defect, but for a Canadian whose 
acquaintance with India may unfortunately be slight, the account is at times a little 
hard to follow. Despite this, however, we have no hesitation in saying that the book 
contains a vast amount of information and that it has been written by a man who 
obviously has an intimate and thorough knowledge of the administration of his country. 

The Committee on Public Administration of the Social Science Research Council 
continues ‘‘to capture, record, and lay the basis for the appraisal of measures instituted 
in the United States for grappling with the consequences of . . . world-wide social and 
technological changes,’’ with a view to providing for future administrators an accurate 
account of the experiences of the past. In the secretary's foreword we are given an 
insight into the technique employed. As soon as an administrative agency was created, 
an outside observer was introduced to keep in touch with administrative developments. 
These observers succeeded in obtaining the co-operation of administrators to a degree 
which must be the envy of every Canadian student of administration, and the informa- 
tion which has been made available as the result of this co-operation is of inestimable 
value. 

The latest publication sponsored by the committee is a study of the administration 
of federal work-relief. The program, inaugurated in 1935, may be described as a gigan- 
tic experiment in social security which involved the collaboration of many agencies. 
The Canadian reader, confused by the variety of organizations which participated in 
the programme and by what may have appeared to him as sudden shifts in policy will 
find in this study an orderly account of the political, the social and the administrative 
problems which arose at various stages and how these problems were dealt with. Many 
mistakes were made; some had serious repercussions. There were, to cite only a few 
examples, the absence of thorough planning at the beginning of the programme, the 
attempt because of political considerations to give to the programme an appearance of 
temporariness, the need, again because of political considerations, to throw the burden 
of active direction upon the chief executive. The fact remains, however, that a scheme 
conceived and inaugurated under great stress and apparently without any clear realiza- 
tion of how it was to work was carried through with a measure of success which is a 
tribute to all who took part in it. The authors of this study have succeeded admirably 
in portraying the administrative evolution of the programme. They have also succeeded 
in conveying to the reader a sense of the feverish activity and the turbulence which 
characterized it at alltimes. If, when the need for a large scale programme of this sort 
again arises, administrators no longer need grope in the dark but go forward somewhat 
sure-footed, it will in no small measure be due to the efforts of the authors of this volume. 

J. FINKELMAN 
School of Law, University of Toronto. 
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Rolls of the Justices in Eyre, being the rolls of Pleas and Assizes for Glou- 
cestershire, Warwickshire and Staffordshire, 1221, 1222. Edited by 
D. M. Stenton. (Publications of the Selden Society, vol. LIX.) 
London: Bernard Quaritch. 1940. Pp. Ixvi, 791 (52s. 6d.) 


Tuts volume completes the publication of all the rolls surviving from the first general 
eyre of Henry III's reign, held for the greater part of England in 1218-19 and for the 
western and west midland counties in 1221-22. Maitland, though his slender volume 
of Gloucester crown pleas, published in 1884, is dwarfed by the three substantial quartos 
that fall into place beside it, is in more senses than one the initiator of the work which 
Mrs. Stenton's scholarly labours have now brought to an admirable conclusion, for his 
small book did more than fulfill the characteristically modest claims his introduction 
made for it. Unprepossessing in appearance, his edition of the criminal portion of the 
Gloucestershire 1221 eyre roll nevertheless laid striking and in many respects new em- 
phasis upon the importance of record evidence not only in providing a flesh-and-blood 
body of actual cases for the ancient rules which, whether in the pages of Bracton or in 
those of modern historians, are apt to seem abstract and unreal, but in establishing 
those rules themselves. Its publication was in no small measure responsible for the 
many legal records of the early thirteenth century that have since been made accessible 
in print by the Selden Society, local record societies and the Public Record Office. It 
is matter for remark that this latest volume in a long series returns, after more than 
fifty years, to complete the transcription of the very assize roll to which Maitland first 
turned his hand. 

The general content of Mrs. Stenton’s third volume of eyre rolls cannot, of neces- 
sity, differ substantially from that of its two predecessors. The cases present, of course, 
an ever-changing variety of particular circumstances, and some exceptionally full and 
detailed records throw light upon the intracacies of the feudal arrangements that lie 
back of the disputes that were being brought before the justices, but in main outline 
the picture on both the criminal and civil sides has become a not unfamiliar one. As 
before, much still remains dark behind the jurors’ verdict ‘‘quod non disseisivit eum 
sicut breve dicit,’’ which must often have been a conclusion based upon natural 
justice rather than a result reached through the application of rules such as those set 
out in Bracton’s treatise. Indeed, the variations from the classical common law of the 
later thirteenth century—for example, the allowing of eight days to a disseisee for self- 
help in ejecting his disseisor—give some indication of the extent to which the De Legibus 
and the group of texts that rapidly grew out of it led to the standardization of practices 
none too uniform a generation or two earlier. Taken as a whole, however, Bracton’s 
book does not reflect inaccurately the law that was being administered by the Abbot 
of Reading and Martin of Patteshall. The eyre rolls here printed do not bear 
his characteristic marks nor are extracts from them contained in the Note Book, but 
they were undoubtedly consulted and drawn upon by him in preparing and annotating 
the pages of his work. Mrs. Stenton has identified and discussed his case citations in 
detail: some of them, when placed by the side of the relevant passage in the treatise, 
suggest textual criticisms of importance. There are, on the other hand, many cases 
worthy of note to which Bracton made no reference, and to these the editor has likewise 
called attention though their importance presumably reflects our own interests rather 
than Bracton’s. Examples in point are the two cases in which mien ask if their respective 
fathers could alienate half their lands in their lifetimes. When Glanville’s book was 
being written those questions might well have been answered in the negative, and that 
they were still being asked in court in 1221 indicates that the idea back of them still 
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possessed vitality, but by 1250 family restraints on alienation had disappeared and 
Bracton was naturally content to pass over these entries without comment. 

Mrs. Stenton's accurate editing and well-written introductions are well known to 
workers in this and adjacent fields and it is hardly necessary to note that the present 
volume does not depart from the rigorous standards set in her earlier publications. 
There are echoes in the rolls of the tempus guerre of John’s time and Stephen’s, but they 
are the only references to war and there is, characteristically, no intimation that the 
work evidenced by this volume was carried on under any but the most favourable 
conditions. 

S. E. THORNE 
Northwestern University School of Law. 


The Statute Merchant Roll of Coventry, 1392-1416. Transcribed and 
edited by AticeE BEARDWoop. (Publications of the Dugdale 
Society, vol. XVII.) London [Toronto]: Oxford University Press. 
1939. Pp. xxviii, 88. ($10.50) 


IN THE late thirteenth century the institution of a procedure for the recovery of debts 
that combined speed, ease of proof and rapid execution was a matter of concern to com- 
mercial and non-commercial creditors alike, though it was primarily the merchant class 
that was interested in securing legislation to furnish a more expeditious remedy than 
that available in the ordinary action of debt. In 1283 the Statute of Acton Burnel 
provided for the enrolment of mercantile debts in the principal towns and gave the 
creditor, after default, recourse to the debtor's chattels and devisable burgage lands. 
This expedient, however, did not prove entirely satisfactory, and two years later the 
Statute of Merchants remedied its defects by regulating more rigidly the details of 
enrolment and notably extending the scope of execution. In its provisions the problem 
evidently found its definitive solution, for recognizances entered into in accordance with 
the act remained the most important form of security during the middle ages and did 
not go out of general use until modern times. 

Miss Beardwood, who has written capably of merchants in England during the 
fourteenth century, now prints from the statute merchant registry at Coventry a roll 
covering the years 1392-1416 which serves admirably to illustrate not only the workings 
of the act in practice but also the way in which transactions other than the simple 
mercantile debts contemplated in its provisions were brought within its compass. By the 
end of the fourteenth century the recognizance no longer invariably represented a debt, 
as it had earlier, but rather a security for the performance of an undertaking, for example, 
to deliver clear title to presently encumbered land. The use of a statute merchant 
defeasible upon condition (and thus representing not only a sanction or penal clause but 
also liquidated damages for breach of agreement) thus permitted medieval men in 
England to do without a developed law of contract and doubtless the availability of 
this procedure supplies one of the reasons for the late appearance of assumpsit. The 
laconic entries on the statute merchant rolls do not reveal, of course, the transactions 
that lie behind them and the details that light up the stereotyped, formal words of the 
roll must be sought in the records of the courts at Westminster and elsewhere in which, 
after default, any dispute was heard. To trace these is difficult, even with the help 
furnished by the endorsements on the certificates, but the editor has been successful in 
a number of instances—all of which bear out her interesting remarks on the widening 
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application of the statute. There can be little doubt that a detailed study of the scat- 
tered records of statute merchants registries modelled upon the present volume would 
reveal results important to both the legal and economic historian. The Dugdale Society 
and Miss Beardwood are to be congratulated on a carefully-edited and useful book. 


S. E. THORNE 
Northwestern University School of Law. 


The Rights of Margin Customers Against Wrongdoing Stockbrokers, and 
Some Other Problems in the Modern Law of Pledge. By E. H. WARREN. 
Norwood, Mass.: The Plimpton Press. 1941. Pp. xvi, 464. ($4.00) 


THE first thing that occurs to one on reading the short title Margin Customers on the 
back of this book is to wonder why there should be a special law book for margin cus- 
tomers. Granted that margin customers constitute a class of whom a good many are 
born every day it is not at first sight apparent why their legal relations could not be 
taken care of by the ordinary rules of law and equity. But after all we have Oliphant 
on Horses and Huddy on Automobiles; and even a cursory examination of Mr. Warren's 
book reveals full justification for Mr. Warren's point of attack. For the book is nothing 
more or less, and pretends to be no other, than an attack on a single judicial pronounce- 
ment—that of Judge Cardozo, as he then was, in the New York court of appeals, in 
the case of Wood v. Fisk ((1915) 215 N.Y. 233; 109 N.E. 177). The fact that the author 
takes 224 pages of preparation before tackling the case itself speaks for the thoroughness 
of the effort. 

Mr. Warren's language and style might appear to a Canadian or an English lawyer 
to be unconventionally free, but there is nothing obscure about it. He states his problem 
with great clarity: A orders B, a stockbroker, to buy some shares of stock for A’s account. 
B does so, and pays the whole purchase price to the seller. A pays B only a part. Pre- 
cisely what is the legal relation between A and B? There are two possible answers: 
first, that A has contractual rights in personam against the stockbroker, B, who is the 
owner of the stock; and, second, that A is the owner of the stock with rights in rem in 
respect of it, and that the stockbroker is only a pledgee. Relatively few and fortunate 
are those who have not had to consider these two views in their possible results. What 
if the stockbroker pledges the stock at the bank, as he almost invariably does, and then 
becomes insolvent, as he sometimes does? What Mr. Warren complains of is that the 
law in the United States is equivocal: some cases take the first view, some the second. 
Mr. Warren thinks the second view is right. In support of this he cites an older case of 
Markham v. Jaudon ((1869) 41 N.Y. 235). Now it so happens that the reasoning in 
this case has been relied upon and approved in the Canadian cases which deal with Mr. 
Warren's problem, for example, Sutherland v. Cox, (15 O.A.R. 541) and Conmee v. 
Securities Holding Co., (88 S.C.R. 601), so that Mr. Warren would be completely satis- 
fied with the state of the law here. His elaborate argument against Wood v. Fisk is 
unnecessary here. But it will none the less pay any Canadian lawyer who reads text- 
books to read Mr. Warren's discussion of the problem, constituting, as it does, a masterly 
review of legal and equitable principles with which no lawyer can be too familiar. He 
goes back to the roots of the ideas of debts and securities, of assignability of debts 
before default, of trover and conversion, of tortious withholdings in their effect on differ- 
ent classes of securities. It will be seen how valuable such a discussion can be in applica- 
tions not confined to margin transactions. 

But as to these it seems clear that in virtue of cases such as those cited a body of law 
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is established in Canada which, like the law of mortgages, does not depend on the con- 
tracts or intentions of the parties but on an arbitrary interpretation which the law 
places on their relation. And a perusal of Mr. Warren’s book will afford an excellent 
index of the subject even for a Canadian lawyer. 

There are of course the odd faults to find, like the categorical statement that 
“shares of stock are as fungible as wheat”’;—which they are in the broker’s dream but 
not in law. ‘Ownership” of a share of stock is still, so far as this country is concerned, 
a figure of speech for membership in an association of persons, notwithstanding that 
they have been constituted a “corporation.”’ 

As in the case of many of the less formal law books that come out in the United 
States Mr. Warren has embellished his book with first-class engravings, in which eminent 
English lawyers are well represented. 

F. W. WEGENAST 
Toronto. 


Holmes-Pollock Letters: The Correspondence of Mr. Justice Holmes and 
Sir Frederick Pollock, 1874-1982. Edited by M. DEWoLFE Howe. 
With an Introduction by J.G. PALFREY. 2 vols. Cambridge, Mass.: 
Harvard University Press. 1941. Pp. xxii, 275; [vi], 359. ($7.50 
the set) 

The Judicial Opinions of Oliver Wendell Holmes: Constitutional Opinions, 
Selected Excerpts and Epigrams as Given in the Supreme Judicial 
Court of Massachusetts, 1883-1902. By H. C. SHRIVER. With a 
Foreword by F. BippLe. Buffalo: Dennis and Co. 1940. Pp. 
xvi, 360. ($3.50) 


THE Holmes-Pollock letters are worthy of noble praise—adolescantiam alunt, senectutem 
oblectant, secundas res ornant, adversis perfugium ac solatium praebent, delectant domi, 
non impediunt foris, pernoctant vobiscum, peregrinantur, rusticantur. In these days, when 
the trading solicitor and the concession-line lawyer still, alas, continue to influence 
unduly a learned profession, and, alas, provide a standard of values for the profession 
among the laity, it is to the honour of Harvard University and the distinguished editors 
of this fascinating correspondence that we are admitted on terms of intimacy into the 
ampler world of two men who were gentlemen, scholars, great jurists, great lawyers, in 
terms of generous culture and refined tastes, and of a wide learning which was no 
superficial possession derived from ‘‘courses,”’ but was of the very marrow of their per- 
sonalities. It would be impertinent to make the appearance of these letters an occasion 
for attempting any estimate of the professional accomplishments of the writers. This, 
however, may be said. When the definitive biographies of each are in preparation, 
there will be available intimate and revealing light perhaps without parallel for the 
purposes of legal biography. In this connexion, we may venture to hope for ‘‘lives”’ full 
of illumination and insight. 

The letters extend over a half century and more—1874-1932. At first they are 
largely connected with legal problems and questions, and they serve to provide ‘‘undress” 
criticisms of jurisprudence, the judicial process, and case-law. Indeed, professional 
interests continue to the very end. For Pollock, these legal letters are of the greatest 
importance, as he was not much given in his writings to the form of legal exposition 
disclosed in his correspondence. There emerges, not indeed a new Pollock, but newer 
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aspects of the legal scholar. They will do much to provide a commentary on his written 
work and to round out any estimate of his approach to law. For Holmes, too, these 
letters serve to disclose the manner in which his legal philosophy, with which we are 
already familiar, evolved. After reading them, the conviction grows that it is a mistake 
to ‘‘ticket’’ Holmes in any clear-cut school of legal thought. He remains a man con- 
cerned with justice and working on or towards general propositions, which ‘‘are not 
worth a damn’”’ when arrived at—I presume that he means they were not personal to 
him or “‘cosmic”” (a concept which he hates: ‘I wonder if cosmically an idea is any 
more important than the bowels,”’ ii, 22), but that they were an attempt to generalize 
the legal order in the right of citizens to go wrong. At any rate it is of the greatest value 
to take the table of cases—many of them well-known and historic—and to trace the 
remarks on them of either or of both of the writers. Here will be found sparks of wit, 
penetrating insight, clear criticism and much that is, alas, not in the law reports. 

As the years go on the interests widen—men, affairs, books of all sorts, both old 
and new and in many languages, philosophy, nature, the meaning of life—in fact an 
overwhelming revelation of intellectual activities, flowing from an intensity and width 
of study which is ‘‘prodigious.”” There is throughout something of that ‘‘oracular wis- 
dom"’ of which John Morley wrote, peculiar to the ‘‘wise masters of life,’’ who can raise 
its commonplaces to the ‘‘great and eternal.’’ Here we find criticisms and values which, 
as Vauvenargues said, ‘‘would be arrogance in the weak, but are elevation in the strong,”’ 
and the absence of that ‘‘mediocrity which always praises moderately.’’ Here again 
the admirable index may be called in aid. To turn up an author or a book, and then to 
refer to the letters, is to find a flash of phrase that illuminates, or a Tacitean sentence 
that goes to the very heart of some literary or philosophical or biographical issue. 
Indeed, it may be said that these letters are simply a revelation of literary criticism, 
and that they disclose a culture of great width and depth. I made a list on the back 
of each volume, as I read it, of phrases and such like in legal and other connexions to 
which I intended to draw attention in this review in order to illustrate the manner of 
thought and conversation and walk. It cannot be done. Out of their setting such 
illustrations would lose more than half their suggestive importance. I can only say 
that I believe these letters will be read again and again and that the volumes will provide 
a constant delight if ‘‘dipped into.’’ It only remains to thank Mr. Palfrey as executor 
and legatee of Holmes’s will for being the original means of giving the letters to the 
public, Professor DeWolfe Howe for admirable and scholarly editing, and the Harvard 
University Press for a format worthy of them. 

In calling attention at this point to Mr. H. C. Shriver’s admirable selection from 
Holmes'’s constitutional opinions in the supreme judicial court of Massachusetts I would 
not care to give the impression of an anti-climax. Indeed, Mr. Shriver’s book is an 
excellent complement to Holmes'’s letters and I could give it no higher praise. It is quite 
impossible to understand the judicial process of Holmes in the supreme court of the 
United States without some knowledge of his judicial work in Massachusetts. To this 
understanding Mr. Shriver has made an excellent contribution. As the solicitor-general, 
Mr. Biddle, says in his foreword, this selection is a step in bringing together typical data 
and clearing the way for synthesis and for a more creative approach in any future 
estimate of Holmes. Mr. Shriver has disclosed a fine sense of values and an appreciation 
for the essence of illustration. He has made all students of Holmes, whether lay or 
professional, especially in foreign jurisdictions, his debtors. The second part of ‘‘ex- 
cerpts and epigrams”’ is not only delightful but is, as the editor says, ‘‘of lasting value 
and general interest."’ This is a book to place on the most select of Holmes’s shelves. 

W. P. M. KENNEDY 


School of Law, University of Toronto. 
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Democracy and Finance: The Public Addresses and Public Statements 
of William O. Douglas as Member and Chairman of the Securities 
and Exchange Commission. Edited by J. ALLEN. New Haven: 
Yale University Press. 1940. Pp. xiv, 301. ($3.00) 


Tuts book is a collection of the speeches and statements of the Hon. W. O. Douglas, 
while he was a member, and later chairman, of the Securities and Exchange Commission. 
It is edited with an introduction and notes, by Mr. James Allen. The passages selected 
vary in interest and length. Many consist of only five or six pages of text, others run 
to about thirty pages as the maximum. There is a consistent general theme running 
through the book, and its recurrence inevitably means a lot of repetitious material. The 
book would be more interesting if sampled rather than read straight through. The 
passages cover a variety of topics arranged in groups under such general headings as 
democracy in finance, stock exchanges, public utilities, reform of corporate reorganiza- 
tions, administrative government, and education in government and law. Usually 
one of the numerous statutes administered by the commission is discussed, sometimes 
merely as an exposition of a general point of view, more often in reply to some attack 
on the commission. The correct setting is indicated by a section in italics provided 
by the editor. The interest to the reader varies with the extent to which he can still 
feel the atmosphere of tension in which the material was prepared. 

The author, now Mr. Justice Douglas of the supreme court of the United States, 
has played a role very similar to that played by the famous member of the court to 
whose seat he was appointed, the late Justice Brandeis. Mr. Douglas was responsible 
for many of the most fruitful investigations conducted on behalf of the Securities and 
Exchange Commission, in its survey of the financial abuses now the subject of corrective 
legislation. Mr. Brandeis was responsible for investigations exposing earlier financial 
abuses in the period before 1914, and was counsel at one time for the Interstate Com- 
merce Commission in a special investigation into railroad finances. His speeches and 
writings appear in two books, Other People’s Money and Business, a Profession, to which 
the collection under review has a striking resemblance in style and general theme. Both 
justices have the same general concept of an ideal of honest and conservative business 
practices. They dislike policing and prohibitions. They both appeal to the equitable 
concepts of the law of trusts, and point out the possibility of business men co-operating 
with government agencies to produce the fashion of honest business practices. Both 
books seem rather mild, and have a quaintly nostalgic air, almost Victorian in its idealism 
and shining hope, as compared with the literature and public announcements in the 
contemporary period. Indeed the dissenting opinions of Mr. Justice Douglas in recent 
supreme court decisions would indicate that he has already left his book and its theme 
a long way behind. 

There are many stimulating ideas and only a few can be noted. The discussion of 
regional finance, in line with the Brandeis concept of decentralization and simplicity, 
seems at the moment one of the most hopeless of all the desiderata. The case for in- 
tegration of public utility holding companies, under the so-called ‘‘death (or health) 
sentence”’ clause of the Utility Act of 1935, is a brilliant example of an advocacy that 
convinces, yet at the same time gracefully avoids all the perils of legal engineering 
methods required to reach the prescribed end. Such brilliant advocacy in public service 
is all too rare at this time. It is commented on by the author himself in his interesting 
section on education in government and law. His commencement address to the gradu- 
ates of Whitman College is very light and charming and no more confusing than such 
speeches usually are. The attack on legal education indicates the doubts of one of the 
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new-type”’ instructors as to whether anything much better will ever be achieved. The 
weakest passages deal with administration in which his solution appears to be simply 
getting together and talking it out, away from the big bad lawyers (i.e. those who are 
not on government commissions). 

The volume is attractively produced and has an index. It is interesting as a state- 
ment of the moderate point of view of the new deal. It is not challenging, or to those 
familiar with the subject, in any sense new. 

J. Forrester Davison 
The George Washington University Law School, 
Washington, D.C. 


Company Law of Canada. By the Hon. Mr. Justice MASTEN and W. K. 
FRAsER. Ed. 4. Toronto: The Carswell Co. 1941. Pp. cxxx, 1041. 


THE appearance of a new edition of Masten and Fraser on Company Law, a standard 
Canadian text, will always be a welcome addition to Canadian legal literature so long 
as the high standard of scholarship set by this and previous editions is maintained. 
For more than twenty years it has combined for the benefit of the legal profession, Mr. 
Justice Masten’s ripe judicial knowledge and Mr. Fraser's wide practical experience as 
a corporation counsel. We are told in the preface to the present edition that its prepara- 
tion has been largely the work of Mr. Fraser but that it has received throughout the 
scrutiny of Mr. Justice Masten and certain of the new notes have been written by him. 

The scope and arrangement must be familiar to most lawyers in Canada who have 
been called upon to incorporate a Dominion company or to give an opinion concerning 
the legal problems of such a company. It is in the form of an annotation of the Domin- 
ion Companies Act, 1934, as amended, to which has been added an annotation of the 
Dominion Winding Up Act. The book does not pretend to cover the entire field of 
Canadian company law; but, in its discussion of the problems affecting companies 
incorporated under the Dominion statute, it provides valuable assistance for the solution 
of problems concerning provincially incorporated companies. Cross-references are 
given to the Ontario Companies Act following the quotation of each section of the 
Dominion Act. We venture to suggest that a table co-relating the sections of the 
Dominion statute with the comparable sections of the company acts of all the common- 
law provinces would make the book of even greater practical value. Such a table would 
enable those interested in a particular section of a provincial statute to discover speedily 
the comment in Masten and Fraser relating to the comparable Dominion section. 

A new edition of this standard text appears after an interval of twelve years since 
the publication of the third edition. An increase of more than thirty pages to the 
table of cases attests to the large number of Canadian and English cases decided in the 
interval, which have been referred to and discussed. A new edition is made necessary 
also by the substantial changes made in the Dominion Companies Act by the general 
revision of 1934 and by the important amendments of 1935, passed to give effect to 
certain recommendations of the Royal Commission on Price Spreads. There is much 
new material in the present edition. The sections dealing with the allotment of shares 
have been substantially re-written and clarified to a considerable degree. The change 
made in section 18 (1) of the present Act (formerly section 35 of the 1927 revision) 
whereby a contract made by an officer or agent within the apparent scope of his authori- 
ty shall be binding on the company, has made necessary an extensive revision of the 
important sections in which the contractual powers of companies are discussed, These 
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are merely examples to illustrate the fact, which even a casual comparison of the last 
two editions will reveal, that the whole text has been completely revised and, in many 
instances, re-written. So far as a comparative reading of the two editions can disclose, 
the result is an improvement and clarification of a book which was already of a very 
high calibre. Perhaps the most interesting portions of the present edition are those which 
deal with the Companies Creditors Arrangement Act, 1933, and with sections 122-124 of 
the Dominion Companies Act concerning arrangements and compromises between a 
company and its shareholders. These statutory provisions have come into existence 
since the third edition was written and the collection, of authorities and comments 
relating to these new enactments is particularly valuable. 

Without suggesting any criticism of the sections dealing with the reorganization of 
companies, which are competent annotations of the relevant statutes, it is possible to 
regret that the learned authors did not see fit to include a general discussion of the 
adequacy of existing machinery for the reorganization of Canadian companies. In the 
evidence given by Mr. Fraser (one of the learned authors) and by Mr. F. R. MacKelcan, 
(general counsel of the corporate trust department of the National Trust Company) 
before the Royal Commission Inquiring into the Affairs of Abitibi Power and Paper 
Company Limited, there is a most valuable discussion of the difficulties of reorganiza- 
tion of large enterprises under existing Canadian statutes. In comparison with the 
practice in the United States under the Chandler Act, the evidence of these witnesses 
suggests that our reorganization statutes are defective in at least two important respects. 
One defect is the absence of a method of determining where the equity stops in a re- 
organization—a method of ‘‘appraisal-out,’’ of classes of securities that have ceased to 
have any value. The second serious defect is the absence of any procedure for dealing 
with classes which do not assent to the reorganization plan, and which can withold their 
assent for the purpose of asserting a ‘‘nuisance value’’ against the other security holders, 
These criticisms of our reorganization machinery may not conveniently fit into the 
scheme of this book, but it seems regrettable that the comment of two such authorities 
as Mr. Fraser and Mr. MacKelcan should be lost in the relatively inaccessible evidence 
before a royal commission. 

The publishers are to be congratulated on the change made in the format of the 
fourth edition. The use of a larger page and smaller type results in a volume that can 
be handled much more conveniently than the third edition. 

R. M. Fow.er 
Toronto, 


Law and Life: An Autobiography. By S. WILLIsTON. Boston: Little, 
Brown and Co. 1940. Pp. ix, 347. ($4.00) 


To THE present reviewer one of the older graduates of Harvard Law School once re- 
marked, ‘‘the mention of Harvard always recalls to me Williston above all my old 
teachers.’’ The remark fits in, in a greater or lesser degree, with what one hears and 
reads of those indefinable Harvard traditions. When, then, we recall the great con- 
tributions which Professor Williston has made to legal scholarship, we have often 
wondered what manner of man he was. We, who have known him only from the printed 
page—the treatises on contract and sale of goods, his articles, his work on the Restate- 
ment of Contract and the Uniform Sales Act and much besides—and who have met him 
only in the spirit in the common world of legal learning, have desired that more personal 
and intimate knowledge such as we desire for the great artist, musician or man of letters 
whose creative work belongs to us in some degree as part of our cultural development. 
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To many of us this personal contact has been denied; and on us Professor Williston, 
in his autobiography, has conferred the next best of gifts—a view of himself in the 
record of his family history in a typical New England background, of his upbringing in 
an environment of culture and modest refinement, of his student career, of his struggles 
against ill health, and then of himself, passing from the class-rooms of Langdell and 
Ames, through the fortunate insight of President Eliot, to an assistant-professorship 
in Harvard Law School, where his success as a teacher passed far beyond the confines 
of Harvard and became known wherever legal education has begun to take on a worthy 
and creative meaning. Indeed, the chapter on legal education which he provides might 
well form compulsory reading for all those—good, bad and indifferent—who discuss or 
practise it. 

To write of Professor Williston’s legal accomplishments would not in any sense 
constitute a review of this book—indeed, to do so, would not only be bad reviewing but 
an otiose work of supererogation. Rather would we try to see the man. There emerges, 
first, the real scholar, who was fortunate to bring to his daily duties a life-long experience 
as consultant and counsel—a contact with law in action. Secondly, we find supreme 
devotion to law as a living, vital, creative force, shot through with social meaning and 
transcending mere techniques. Thirdly, we discover in every page the broad and human 
culture without which the greatest of legal teachers or of legal writers will live as a name 
but not as a creative personality. Indeed, when we close the volume, we are inclined to 
believe that the secret of the love and devotion which are his, the zeal which he inspired 
in his students, are due to those qualities, flowing from wide and humane learning, 
more than to the acknowledged scholar. In the world of legal scholarship there are 
many great writers, great teachers, great jurists. Professor Williston, in his own right, 
is among them—not on the cold heights, however, of mere intellectual power, but in 
that more profound security of a legal scholarship informed with the deeper and more 
exacting standards of a great but modest and humane personality. 

W. P. M. KENNEDY 
School of Law, University of Toronto. 


The President: Office and Powers: History and Analysis of Practice and 
Opinion. By E. S. Corwin. New York: New York University 
Press. 1940. Pp. xiv, 476. ($5.00) 


THis is a first-class contribution to the literature of constitutional law. Professor 
Corwin writes with a keen appreciation of historical developments, with a fine know- 
ledge of the law, and with an acute sense of the ends and purposes of the great office, 
to the elucidation of which he makes an outstanding contribution. He thus avoids the 
fine-spun webs of theory, the academic ivory-towers of wishful thinking, and in the 
issue, he inspires confidence in the discussion. Indeed, the three hundred odd pages are 
fortified with over two hundred pages of closely printed notes, so fully does he document 
and illustrate his text. These notes are placed at the end of the book, and their width 
is so great that the reader is advised to read the text first, without reference to them, 
if he does not wish to obscure the admirable exposition. The student will admire the 
pattern of the treatise: the end is an enquiry into the functioning of an office hedged in 
fundamental law as regards its powers and yet created to be the effective executive 
organ of a new nation. It is the fascinating interplay of constitutional limitations and 
political demands which lifts the whole book into a practical world of social function. 
After preliminary views of the historical conception of the office, of qualifications, of 
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election, and of tenure, this fine interplay illuminates the great central chapters: the 
president as administrative chief, as chief executive, as commander-in-chief, as the 
organ of foreign relations. The book closes with more elusive references to the president 
as popular leader and legislator, while a reserved résumé lowers the scholarly intensity 
of closely-packed suggestive pages. 

Professor Corwin sees an office which has grown in power, and he is fully sympa- 
thetic with presidential leadership. On the other hand, he is greatly concerned that 
this leadership should assume a more éven tenor, less dependent on personality and on 
national or international exigencies. In other words, while recognizing the necessity 
of executive power being equal to and capable of meeting changes, yet he would welcome 
the creation of methods which would reinforce weak and discipline strong personalities 
and would, by practical advice and the traditions of such a system, bring to quick and 
sudden social problems not a mere executive action living as it were from hand to 
mouth, but assisted by legally provided means to meet and deal with them. To this 
end he would look to a reform of the ‘‘cabinet”’ as responsible leaders in congress. In so 
far as this suggestion is coloured with any points of view derived from responsible 
cabinet government of the traditional British type, it should call for minute and careful 
examination. This type is under severe and critical review; and it would be a pity, we 
submit with great respect, if a great office, which has so magnificently served the Ameri- 
can nation, were changed without a most careful study of executive experience else- 
where. In addition, it is always well to remember that legal institutions gather force 
from the cultural pattern of their various jurisdictions, and that the varieties of presi- 
dential effective powers and leadership, while subject to a law of ebb and flow, might 
lose something of adaptability in the atmosphere of such executive functionings which 
British experience discloses. Cabinet responsibility reads well in law books; but daily 
experience with it is thick with profound questionings. 

Be all this as it may, we must close on an emphatic word of praise for a treatise 
fine in conception, disciplined in exposition, and judicial in criticism, To say that it is 
worthy of Professor Corwin’s reputation is to say in a few words that it is a book of high 
scholarship; but it is more. It is a contribution of sober suggestion in that most elusive 
and tantalizing world of the democratic way of life—effective executive leadership. 

W. P. M. KENNEDY 
School of Law, University of Toronto. 


The Changing American Legal System: Some Selected Phases. By F. R. 
AUMANN. Columbus: The Ohio State University Press. 1940. 
Pp. x, 281. 

The Organization of Courts. By R. Pounp. (Judicial Administration 
Series, published under the auspices of the National Conference 
of Judicial Councils.) Boston: Little, Brown and Co. 1940. 
Pp. xvi, 322. ($5.00) 

PROFEsSOR F. R. Aumann of Ohio State University is already known for his contribu- 

tions to various legal journals, which disclose some skill in legal history. In his study 

of the American legal system, his sweep, though confined to selected phases, is wide and 

his task is ambitious. Beginning in 1608 and ending in modern times, he lays emphasis 

on certain aspects of the developments. He does not write for specialists and he professes 

to contribute nothing new, as his work is largely based on previous writers and on 
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published sources. This modesty should not blind us to certain aspects in his survey— 
wide reading and diligence. While we miss certain sources, yet his monograph 
is suggestive not only for what it says but in its implications. The method of presenta- 
tion is far from artistic. There are too many quotations, too many crowded factyal 
pages. There is left an impression that the author is still largely the servant and not the 
master of his material, that there is an over-simplification and that varieties are not too 
clearly weighed and appreciated. Many years ago Maitland, in his inaugural lecture 
at Cambridge, discussed why the history of English law had not been written. We 
recall somewhat similar discussions for the United States, and Mr. Aumann’s book, is, 
from one point of view, a contribution to this discussion. He has indeed read widely 
and his bibliography is valuable. We hope that, with the qualities to which his book 
bears witness, he will take up some definite period of American legal history. Even 
then, such a narrow field would be the work of a lifetime. 

Professor Pound's monograph belongs to the Judicial Administration Series issued 
under the auspices of the National Conference of Judicial Councils. He makes it clear 
that he is not writing a contribution to the long-hoped for ‘‘Monumental History of 
American Law.’ He is undoubtedly correct in viewing the impossibility of any such 
work until the social, economic, and financial history of each state has been written, 
through which legal history can be viewed as cause and effect and vice versa. This is 
why we have suggested that Mr. Aumann, even ina limited period, would have a tremen- 
dous work in front of him. Professor Pound has a definite aim—a part of a preparation 
for the reorganization of the courts. The survey of the legal evolution, from this point 
of view, is admirable. When we come to the present, the learned author brings to it 
well-recognized qualifications. He has already written on reorganization, but we find 
here his previous work in this connexion re-emphasized and re-stated in terms of his 
wide scholarship and practical experience. He is frank and clear-cut in pointing out 
serious defects and equally frank and clear-cut in putting forward proposals for reform 
which at least ought to provide an admirable basis for discussion. To students in other 
jurisdictions these discussions ought to appeal, although they may wisely decline to 
criticize the judicial institutions with which they are not familiar and under which they 
do not live. The discussion, however, transcends boundaries and ought to suggest 
serious thoughts in connexion with the expanding discontent among laymen with the 
law and all its works, 


Control of Aliens in the British Commonwealth of Nations. By C.F. FRASER. 
London: Hogarth Press. 1940. Pp. 304. (12s. 6d.) 


Tuts short study is intended to describe the relations existing between alien and public 
authority within the several units of the British Commonwealth; the author deals 
presently with the United Kingdom, Eire, Northern Ireland, Canada, Australia, New 
Zealand and South Africa, reserving the colonies, India and Palestine for a later study. 
Despite a suggestive breadth of title, the present book is not concerned with the ques- 
tions of international politics or imperial policy involved, nor with the impact of the 
several systems of private law upon non-nationals. Mr. Fraser's inquiry is wholly in 
the field of comparative national public law and administration; as the author says, 
“the purpose of the following study is to deal with the individual alien in his personal 
relationship with the administrative authorities of the various countries of the British 
Commonwealth rather than to touch upon the wider problem of international relations” 
(p. 11). With these limited but still ample horizons in view he proposes to adopt as he 
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says a “‘functional’’ approach and to consider in respect of each of the above-named 
constituents (i) the rules of positive law in force concerning aliens, (ii) the administra- 
tive organizations and processes involved, and (iii) “the underlying principles and 
standards upon which the administration of the law is based”’ (p. 28). 

In thus seizing upon ‘‘function” as the key to his inquiry, the author appears to 
have been prompted by Dean Van Vlieck’s informative American study on The Ad- 
ministrative Control of Aliens (New York, 1932). Yet it must be said at once that in 
extending Dean Van Vleck’s method of investigation to the British Commonwealth, 
Mr. Fraser has met with difficulties as dismaying as any of those encountered by Odys- 
seus himself. Mr. Van Vleck in preparing his study of aliens in the United States had 
access to all the administrative cases on file with the department of immigration (from 
which one thousand were selected at random for close investigation) and moreover all 
factual material was checked by experienced members of the administrative staff. On 
the other hand, the present author appears to have been unfortunate in his contacts 
with Whitehall officialdom and its Dominion counterparts; speaking of the United 
Kingdom, the author remarks: ‘“‘we have no means of knowing the standards, if any, on 
which the Home Secretary bases his decisions either in immigration or in naturalization 
proceedings. In spite of a carefully prepared approach to the officials of the Home 
Office and a special introduction from distinguished Englishmen to the Home Secretary 
himself the writer met with an impenetrable wall of silence. It was impossible to gain 
even the slightest inkling of what goes on behind the scenes at the Home Office. An air 
of secrecy seems to cloak all the proceedings”’ (p. 71). The same complaint is echoed in 
respect of Canada (p. 121), of Australia (p. 155), and of South Africa (p. 186). 

The point of course is that the author found the last two of his objectives barely 
possible of realization and concluded regretfully with Professor Laski that in dealing 
with aliens we are in a‘‘domain in which no recognized principles seem to apply.’’ From 
the point of view of ‘‘function’’ the book stops short at the attempt stage, sharply 
recalling the statement in R. v. Ring (1892) 61 L.J.M.C. 116) that ‘‘there may be an 
Attempt at Theft by feloniously trying to pick an empty pocket.’ It is of course no 
fault of the author's that policies of state secrecy and official obscurantism should exist 
(and it is at least arguable that these are necessary from an international aspect) but 
the fact of their existence further diminishes the scope and the value of the present 
work, The author was driven to concentrate almost entirely on the first of his three 
proposed objectives, that is, upon an exposition of the rules of positive law in force 
concerning aliens. His information is thus largely derived from traditional legal 
materials, and it is as an essay on the comparative law of alienage that the present 
publication must be finally regarded. 

In the matter of internal arrangement—by no means its least satisfactory feature— 
the book again owes much to the critical analyses of Dean Van Vleck. A single chapter 
is devoted to each political unit considered and within each chapter the author deals 
in turn with (i) the exclusion of aliens; (ii) the expulsion (deportation) of aliens; (iii) the 
public legal status of aliens; (iv) denization, naturalization and citizenship. In some 
cases additional topics are introduced, and in the final chapter a brief and barely ade- 
quate attempt is made to outline the status of aliens in time of war. Still, in the main, 
an adequate uniformity is maintained and the book escapes the difficulties encountered 
in such a compilation as The Legal Status of Aliens in Pacific Countries (London, 1937), 
where each of sixteen contributors appears to have been given carte blanche as to 
interpretation and arrangement. 

Despite initial advantages in uniformity of treatment, the present book falls far 
short of the last-mentioned collection of essays both in substance and in literary crafts- 
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manship. Mr. Fraser is indeed much indebted to several of the contributors to the 
former publication for factual and legal information on alienage, yet his book seems 
to strike a pedestrian note throughout. Complex subjects (e.g., the Canadian law- 
making power with respect to immigration and alienage) are dismissed casually, and 
the author persuades himself too easily (as at p. 121) that statutory provisions need 
only to be stated to be understood. Moreover, leading cases are neither adequately 
discussed nor uniformly cited and many of them (for instance, Cunningham v. Tomey 
Homma, {1903) A. C. 151 and R. v. Narain, (1908) 8 W. L. R. 790), despite the author's 
prefatory claim to ‘‘careful analysis,” are not adverted to in the text. Again, the treat- 
ment of essential definitions lacks illumination and while, all in all, the present work 
is nobler in the aim than in the execution, one may express the hope that it may serve 
at least as a stimulus to further investigation in this worth-while field. 
E. R. Hopkins 

University of Saskatchewan. 


Principles of South African Company Law. By E. Emmett and T. B. 
BarLow. Cape Town and Johannesburg: Juta and Company. 
1940. Pp. xxiv, 231. 


THis is an excellent book and fully worthy of the best traditions of South African legal 
scholarship. First of all it has width of view, and we are glad to note that use has been 
made of the writings of Mr. F. W. Wegenast of the Ontario bar. Secondly, it gives 
students of comparative law an opportunity to examine the Companies Act of 1939, 
which, coming into force on January 1, 1940, amended the South African Companies 
Act of 1926 and the Criminal Procedure and Evidence Act of 1917. The amendments 
are wide and their model has doubtless been the English Companies Act of 1929. For 
example, the control of directors, both positively and negatively, is carefully covered; 
underwriters’ obligations are clearly laid down; the sale of shares and debentures is 
subject to wide provisions; the presentation of accounts, the annual balance sheet, the 
disclosure of loans to directors are subject to definite statutory statement; penalties are 
provided for falsification of books or the issuing of a prospectus which is vitiated by 
errors. Indeed, the Act is an outstanding example of the careful drafting of well-thought 
out and well-conceived ends. All this colours the treatise by the two learned authors, 
who bring to the entire subject practical experience. The work, however, is no mere 
exposition of the new statute. It deals with the South African law on a broad basis, 
and the statute is fitted into the discussions with ample illustrations from the case-law. 
The book is a model of careful statement. It is written with clarity and free from excess 
of verbosity. It will prove invaluable to students who watch with interest every at- 
tempt to make commerical law as uniform as possible. An excellent table of cases is 
provided, mercifully referenced tothe reports. The index might be made more analytical 
in a new edition. 
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Canada in Peace and War: Eight Studies in National Trends Since 1914. 
Edited by C. Martin. Issued under the auspices of the Canadian 
Institute of International Affairs. London, New York, Toronto: 
Oxford University Press. 1941. Pp. xx, 244. ($1.50) 

Canada in World Affairs: The Pre-War Years. By F. H. Sowarp, 
J. F. Parkinson, N. A. M. MacKenzie, T. W. L. MacDErRmot. 
Issued under the auspices of the Canadian Institute of International 
Affairs. London, New York, Toronto: Oxford University Press. 
1941. Pp. xiv, 343. ($3.00) 


THESE two volumes appear under the auspices of the Canadian Institute of Inter- 
national Affairs, and they bear further witness to its important activities. We regret 
that we cannot receive the first of the volumes with entire approval. It consists of a 
series of popular lectures delivered at the University of Toronto, and their origins colour 
them. They contain little that is new, either in facts or in interpretation, and much that is 
commonplace. Indeed, some of the authors repeat well-known tags and phrases. For 
example, there is no service in tickling the ears of a popular audience with inexpert 
criticism of the judicial committee, where we might expect a reasoned discussion from 
a social historian of Canadian attitudes to it; and no good cause is served by implying 
that Canada was not legally at war on September 3, 1939. (Compare, in this connexion, 
the more sober statements in the second volume, especially at p. 256.) From this general 
criticism we would except the lectures by Professor Innis and Professor Bladen on 
economic trends and on population problems and policies. The first is Baconian, and, 
coming from Professor Innis, is, as we should expect, suggestive and thought-provoking. 
Professor Bladen’s lecture discloses in an expert manner how scholarship can be con- 
veyed to a popular audience. 

The second volume is admirable both in conception and accomplishment. It will 
appeal to scholars and to educated readers, and it will fill a place too long vacant. We 
trust that further volumes will follow at regular intervals in order that the developments 
may be kept up to date. The editorial work has been done with care and there is a 
detailed index. Professor Soward writes of the political issues of the pre-war years with 
judgement; Professor Parkinson reviews the economic issues in a useful manner; Presi- 
dent MacKenzie summarizes the international law and diplomacy, and a valuable view 
of the International Joint Commission is provided by Mr. L. J. Burpee; Principal Mac- 
Dermot provides a selection of documents which would more than justify the volume, 
even if it did not contain the other valuable contributions. We have only three criti- 
cisms to suggest. We doubt, first, the present arrangement in connexion with the cases 
in public international law. It may be that such cases are not of value except profession- 
ally. Be that as it may, we would venture to point out that a mere summary of them, 
under title, is not as useful as a general idea of the judicial movements in this field. In 
addition, there is really no value whatever in listing the cases in private international 
law. The subject is one of the most technical, is of interest only to a very small profes- 
sional group, and has no place in a volume of this nature. Secondly, the Seals Act 
(3 George VI, c. 22) might well have been illustrated from the debates in the house of 
commons. Thirdly, the extracts from the debate on Mr. Cahan’s bill for the abolition 
of appeals might have been improved by including the bill itself with some references 
to the opinion of the supreme court of Canada, upholding the power of the Canadian 
parliament in this connexion (Reference as to the Legislative Competence of the Parliament 
of Canada to enact Bill No. 9 [1940] S.C.R. 49). These suggestions are given with 
great respect, and they do not go to the substance of a volume, the value of which 
cannot be disputed. 
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The Mysterious Science of Law: An Essay on Blackstone's Commentaries 
Shewing how Blackstone, Employing Eighteenth-Century Ideas of 
Science, Religion, History, Aesthetics and Philosophy Made of the 
Law at once a Conservative and Mysterious Science. By D. J. Boor- 
stin. Cambridge: Harvard University Press. 1941. Pp. xviii, 
257. ($3.00) 


Mr. BoorstIN has written, with a fine eighteenth-century title, one of the most admir- 
able books on Blackstone. The approach, while often suggested by many writers, has 
never been worked out in detail until Mr. Boorstin undertook the task. For the first 
time the Commentaries is fitted into its social setting and the study places Blackstone's 
work in its proper place as the child of its age. Blackstone was a typical product of that 
age; he shared in its assumptions and arguments about all human activities; and he 
used them, in a manner too often obscured, ‘‘to give the legal system and the values 
embodied in it an appearance of rationality and acceptability.’’ Mr. Boorstin is modest 
with the modesty becoming a scholar. He at once recognizes that only an overwhelming 
knowledge of the social life of any generation would warrant a competent critique of it. 
Yet, possessing only a limited but remarkable command of vast material, he discloses 
enough critical acquaintance with it, to give a fascinating view of Blackstone's achieve- 
ment. The result is excellent. Mr. Boorstin submits the Commentaries not to a legal 
analysis or to juristic criticism. His purpose is if anything more refined, difficult and 
elusive. Blackstone writes for squires, merchants, lawyers and law students in order 
directly or indirectly to justify the legal developments in the light of contemporary 
thought, to rationalize legal institutions. The monograph brings into relief what has 
been so often obscured: that Blackstone wrote not to give a mere view of English law, 
not to find out its practical failings or to point out its shortcomings when weighed in 
some ideal scales of justice, but to justify his own ‘‘preconceived social ends,’’ ‘‘to prove 
what he already believed."’ The ‘‘reason’’ and the “philosophy” of Blackstone, so 
often used in some classifications of him, disappear. He undoubtedly reared an edifice 
of law to all appearances rational; but the ‘‘prevailing ideas and assumptions of his 
day’’ did not allow him to question the law, while they forced him to ‘demonstrate 
the acceptability’’ of existing society—the conservative and mysterious science of the 
law. 

Such is Mr. Boorstin’s theme, and he has illustrated it in a manner which heralds a 
new and indeed creative exponent of legal history. In three divisions—nature, reason, 
values—the inquiry is followed; and each division has suggestive and illuminating chap- 
ters: law, the use and tendency of history, aesthetics, the limits and methods of reason, 
humanity, liberty, property. The Commentaries is judged against an acute analysis of 
contemporary attitudes drawn from these various points of view. I have no intention 
of following Mr. Boorstin amid the array of his illustrations. He has spread 
his net wide, as the forty-odd pages of closely packed notes bear witness. It is 
much more important to welcome the book for the methods of its approach: ‘‘to indicate 
how ostensibly impartial processes of reason are employed by the student of society to 
support whatever social values he accepts."’ I should like to say that the monograph 
ought to appeal to a wider audience than the profession. To the social historian and to 
the student of literature it will be of great value. For ourselves, not having read Black- 
stone for many a year, we began a re-reading—profitable and illuminating in the light 
of Mr. Boorstin’s suggestive essay. 

W. P. M. Kennepy 


School of Law, University of Toronto. 
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Law Without Force: The Function of Politics in International Law. By 


G. NIEMEYER. Princeton: Princeton University Press. 1941. 
Pp. xiv, 408. ($3.75) 


Tuis is a book which compels deep reflection. Scholarly in its treatment, dispassionate 
in tone, incisive in analysis, it lays bare the foundations of our international legal order, 
revealing in so doing its inherent weaknesses, which explain why international law has 
become unreal, why it has failed to meet the problems posed by international politics. 
Candidly stating that his thesis is that ‘‘with our present conceptual equipment, we 
are incapable of redrafting the rules of international order so as to make them fit the 
changed political conditions’’ (p. 17), Professor Niemeyer insists that ‘‘international 
law must become functional with respect to politics, since there is no longer a social 
basis for a system of international law conceived and maintained in essential antagonism 
to political organization” (p. 226). And he applies himself to demonstrate that a func- 
tional system of law alone is capable of achieving and sustaining international order. 

Our existing system of international law is a restrictive order: ‘‘Its rules and 
institutions are designed to check the action of political units, to hamper governments, 
to restrict states” (p. 98). It is based on a conception of individualism, from which 
are derived the ends which set limits to the action of governments. But this individual- 
ism is well on its way out, and group action or collectivism is replacing it as the signifi- 
cant factor in the social order (pp. 184ff.). It is folly to base an international legal order 
on the subjective interests of separate and independent states, and to disregard the ob- 
jective ends to which international relations are directed. To conceive of international 
law as ‘‘just an exception to the natural liberty of action characteristic of the State” 
(p. 149) is to put a premium on conflict; in effect, it is to deny the efficiency of law if 
not its very existence. 

How would a functional system of law operate? This is Professor Niemeyer’s 
answer: ‘‘The formulation of legal rules is not oriented, in a functional system of law, 
toward the interest and the ‘existence’ of the different states. Interests, whenever they 
are in conflict, are rationally irreconcilable, while different functions, instead of con- 
tradicting each other, merely overlap. Therefore the emphasis in the functional system 
is not any more on the question ‘To whom is this thing due?’; a question which only 
leads to an impassable conflict of interests. Instead, functional law starts out from the 
idea that all social relationships are meant to accomplish certain objective ends, and 
accordingly concentrates on the question: ‘How can this task be solved?’ In other 
words, it approaches legal problems not from the angle of the interests of persons, but 
from that of the function of the relationship between persons. In international law, if 
functionally conceived, this would mean the orientation of the legal system toward the 
objective ends for the sake of which there are international relations rather toward 
the things that states ‘desire.’ The problems which the law is meant to solve are not 
those of distribution and prohibition, but those of securing the coordination between 
social activities and institutions within a system of functional interdependence. What 
is required, therefore, is the realization that not the respective subjective interests but 
only the objective functional tasks form a common reference, by virtue of which a sys- 
tem of international law and order is possible’ (pp. 234-5). 

It is not always possible within the limits of a review to do complete justice to a 
book which points the way to a reorientation of thought and issues a call to correspond- 
ing action. That is so in this case. But at least it may be said of Professor Niemeyer's 


study that no one working in the field of international law and international relations 
can afford not to read it. 


Bora LAsKIN 
School of Law, University of Toronto. 
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Legal Realism and Justice. By E. N. GARLAN. New York: Columbia 
University Press. 1941. Pp. xii, 161. ($2.00) 


IN investigating the problem of justice from the standpoint of realism, Mr. Garlan 
purports to show that the realists, despite what their traducers say, are concerned with 
the contents of the law, with what it ought to be, as well as with the ‘‘facts’’ of the 
judicial process. Undoubtedly, devotees of a particular approach to law are inclined 
to overcriticize supporters of another approach by a more or less exclusive attention to 
the difference or differences between them, with little regard being had to common 
ground. Generally, on examination, any difference is a matter of greater emphasis of 
some particular factor; and the realists have focused their attention largely on a meth- 
odology for predicting what the courts will do, which has led to their preoccupation 
with the lawyer’s art. But to Mr. Garlan this is ‘‘one phase of the larger interest in the 
criticism and reform of both the methods and the content of the existing system of 
law”’ (p. 5). 

Anyone who has advanced to the serious study of law should feel at home in.reading 
that ‘‘the search for justice is the major enterprise of law’’ (p. 20) but that there is no 
formula or standard or criterion that can stand as an objective measure of justice 
(p. 113). Formulae like ‘‘reason,’’ ‘‘common good and public policy’’ and ‘‘due pro- 
cess’’ are valuable because of the range of possibilities which they offer for fresh decisions, 
but the author reminds us that they may also be used to preserve established doctrine. 
Who uses the formulae is no less important than what formulae are used. Thus, the 
judge’s sense of values has an important bearing on such elements of “‘legal’’ justice as 
impartiality and equality. Even the formulae enunciated in certain philosophies of 
law, e.g. ‘‘the sense of justice,”’ ‘‘preservation of peace,’’ ‘‘decency,"’ and ‘‘reasonable- 
ness of satisfaction’”’ fail to provide any unifying standards of justice. 

In fine, says Mr. Garlan, the idea of justice is at heart the idea of legal criticism; 
justice is the motive power of law. But he is not, apparently, much concerned with 
direction or ends, and it is here that his conclusion is most vulnerable to attack by the 
anti-realists. He is content to accept any conception of justice so long as it is adequate 
to the solution of particular controversies (p. 125), recognizing that it then becomes a 
particular legal standard. 

This book is a persuasive addition to the literature of legal realism. A selective 
bibliography of realist writings and of criticisms and evaluations of legal realism forms 
a valuable appendix. 


Bora LASKIN 
School of Law, University of Toronto 


The Privy Councillors in the House of Commons, 1604-1629. By D. H. 
WILLson. Minneapolis, Minn.: The University of Minnesota 
Press. 1940. Pp. xii, 332. ($6.00) 


THE position of the privy councillors in the house of commons deteriorated rapidly 
during the early years of the seventeenth century and the king’s representatives there, 
by the reign of Charles I, found themselves reduced from the important and dominant 
members of the house they had been under the Tudors to ‘‘the impotent spokesmen of 
the crown in an assembly that had slipped from their control.’’ This sharp decline in 
influence had been noted earlier—the discussion of it in Professor Notestein’s brilliant 
paper The Winning of the Initiative by the House of Commons, published fifteen years 
ago, will come at once to mind and, indeed, a simple comparison of the pages of D’Ewes’s 
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journals for the early years of Elizabeth’s reign with the diaries and debates of the 
parliaments of 1626 or 1628 makes the point well enough—but the need for a detailed 
study that would set out in full the factors which contributed to the progressive diminu- 
tion of royal power in the commons continued to be a real one. That troublesome gap in 
the evolution of the English parliament has now been happily filled by Professor Will- 
son's learned volume, easily the most important addition to seventeenth century 
parliamentary history to appear in recent years. Written from debates and diaries, 
relations, letters, official records and other documents, both printed and unprinted, 
against a background of complete familiarity with the men and events of the period 
and in excellent style, it makes clear the opposing pressures and increasing strains that 
distorted and finally broke a link between crown and commons that had been fashioned 
and utilized with consummate skill by the Tudors. 

The commons had advanced rapidly under Henry VIII and a more independent 
and aggressive house faced Elizabeth than that with which her father had dealt. As 
the end of her reign approached, opposition became more and more open and the com- 
mons more difficult to control, yet the inertia of long-established ties of affection and 
loyalty coupled with outward royal toleration and strong but quiet counciliar control 
served to keep affairs from coming to a head. Apart from the altered atmosphere of a 
new dynasty and the weaknesses of the new ruler, a clash was to be expected—and 
therefore the deeper causes for the failure of Tudor methods in the seventeenth century 
are to be sought in the general evolution of England—but there can be little doubt that 
James by inordinately magnifying the position of the crown and through a series of 
errors and failures to act precipitated a quarrel which neither in time nor intensity was 
yet due. That the impact of the struggle should fall heavily upon the councillors in 
the house was inevitable and as the century advanced attacks upon them became in- 
creasingly severe. Their attempts to defend government action in the face of the 
growing conviction that England's foreign policy was rash and dangerous and the crown’s 
financial needs the result of waste and extravagance were half-hearted and unavailing, 
and they were forced by necessity to share the mounting opprobrium with which the 
government was regarded. The king’s indiligence augmented by divisions and antagon- 
isms in the council left the councillors without planned legislation which, as under 
Elizabeth, could be placed before the house, and they were therefore obliged to consider 
the grievances of the commons rather than a programme of their own. Thus the oppor- 
tunity was afforded for the legislative work of the commons to be organized and managed 
by its own leaders who, using new procedures, notably the committee of the whole, 
substituted their own for conciliar initiative and in the process further reduced council- 
lors to a position in which their influence was only that of private members. The 
breakdown at point after point of Tudor methods of dealing with the commons, the 
ineffectual attempts of the councillors (hindered rather than helped by the king) to find 
new ways of handling an increased opposition and the corresponding development of 
new procedures by the commons to nullify whatever influence the crown retained in the 
house provide the materials for an interesting story which Professor Willson has told 
extraordinarily well. His pages are rich with the life and personalities of this important 
period of transition and provide vivid pictures of seventeenth century parliaments in 
session and of the activities of their members behind the scenes. Each of the ten chap- 
ters deserves praise, but those describing Salisbury and Buckingham as parliamentary 
managers, the former tragic in striving to continue outworn practices, the latter in 
employing reckless and inconsiderate tactics in a fruitless attempt to stem a powerful 
rising tide, may perhaps be singled out for express mention. 

S. E. THORNE 
Northwestern University School of Law. 
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The Encyclopedia of Words and Phrases, Legal Maxims, Canada 1825- 
1940. Edited by G. D. SANAGAN and G. K. DryNnan. Toronto: 
Richard De Boo. 5 vols. 1940, 1941. Cols. 726, 794, 756, 760, 
750. 


AN encyclopedia of words and phrases has for long been considered one of the working 
tools of lawyers of the Anglo-American legal world, and these volumes represent the 
first comprehensive effort to give the Canadian lawyer a purely Canadian collection of 
judicially interpreted words and phrases and of legal maxims. No doubt, lawyers’ 
reliance on works of this kind stems from an attitude of mind which is reflected in the 
tendency to search for the ‘‘white horse’’ case. Of course, such works provide a method 
of easy reference whereby practitioners can at least get a lead to some case which they 
might find useful. But practitioners who prefer such works of reference are in the main 
those who delight in the digest rather than in the text book, those who are accustomed 
to seek their law in extracts from judgements in particular cases, and whorarely see their 
problem whole. With some adaptation we may apply to them one of the maxims 
mentioned in these volumes: Durum est sed ita lex scripta est. It is hardly necessary 
to point to the limited value of judicial interpretations of words and phrases used in 
particular contexts, or to the capacity for mischief which inheres in the indiscriminate 
use of legal maxims. The editors of the present work point out, however, that the 
words or phrases included in it have been set out in their particular contexts, unless the 
court has adopted a dictionary meaning. But the interpretation of each word or phrase 
included in this work is, by and large, supported by only a single authority. What 
of the other cases in which similar words or phrases have been interpreted? What 
method of selection did the editors employ in preferring one case to another or others? 
Must we assume that only typical cases are included? The reviewer does not under- 
estimate the difficulty of compiling the material for this encyclopedia and the members 
of the legal profession ought not to expect the publishers to play nursemaid to them at 
possible financial loss. If used intelligently, these volumes cannot fail to be a valuable 
aid to a law office. The publishers have given further evidence of their enterprise by 
their recent announcement of a ‘‘war regulations’’ service. It should prove to be a 
welcome relief to lawyers who have been heavily bombarded by orders-in-council for 
upwards of two years. 


Administration of the Bankruptcy Act. Report of the Attorney-General's 
Committee on Bankruptcy Administration, 1940. Washington: 
United States Government Printing Office. 1941. Pp. xvii, 330. 
($1.00) 

TuIs comprehensive report covers an investigation into two aspects of bankruptcy 

administration in the United States: (i) the present lack of and the necessity for 

creating some effective and responsible coordination and supervision of bankruptcy 
administration as a whole; (ii) the necessity for improving the system governing referees 
in bankruptcy by limiting their number, putting them on a full-time basis and modifying 
the anachronistic system under which they are compensated and their expenses paid. 

The committee's recommendations look to a more stringent centralized control. They 

involve the setting up, in the administrative office of the United States courts, a division 

of bankruptcy composed of a chief and a staff to assist the director of the administrative 
office in carrying out functions in connexion with bankruptcy administration; and the 
reduction in the number of referees, each of whom is to be on a full-time basis, appointed 
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for six years, the power of selection and appointment to remain in the district judges, 
and paid an annual stated salary between the limits of $3,000 and $10,000. The 
report is based on information obtained from questionnaires, official records, and 
personal interviews and correspondence. 


National Government and Education in Federated Democracies: Dominion 
of Canada. By J. C. Mutter. Lancaster, Pa.: The Science 
Printing Co. 1940. Pp. xvi, 676. ($4.50) 

THE place of education in the national policy of Canada is far from being the least 
of its problems. In a general way, Canadians are aware that the struggle to sustain 
and extend democracy must be carried on in the school-room no less than on the battle 
field. But there has been none too clear a recognition that discussion of the social 
problems of our times, whatever be their political implications, is as much the function 
of educational institutions (especially of the universities) as of the legislatures. To 
deny this is to avow that we can be neutral towards democracy. In Canada, the 
relation of the national government to education must be considered in part in a consti- 
tutional context, because of section 93 of the British North America Act which is expres- 
sive of a local policy towards education. There is, however, ample scope for a national 
policy with respect to education viewed as transcending the mere training of students 
in formal institutions of learning. This comprehensive study provides a background 
against which to appraise the present Canadian policy in relation to education and for 
formulating an improved programme for the future. 

Professor Miller died shortly after completing this book but it evidences his rich 
experience in the field of education. A good part of it is of especial interest to lawyers. 
It contains a good historical account of land-grants in aid of education in pre- and post- 
federation Canada, and a full discussion of the rights and privileges of religious minorities 
respecting denominational schools in each of the provinces, guaranteed by section 93 of 
the British North America Act and by certain statutory provisions affecting the western 
provinces. Occasional weaknesses in the treatment of constitutional issues do not 
detract materially from the value of this part of the book. Other parts deal with the 
relation to education of various government departments, such as the departments of 
national defence, of mines and resources, of agriculture, of fisheries, and of trade and 
commerce. A special chapter is devoted to the education branch of the Dominion 
Bureau of Statistics. There is extended treatment of the problem of vocational edu- 
cation under national government auspices, and of education of the Indians. The 
organization and work of the National Research Council and of the Royal Society of 
Canada are also canvassed; and in shorter compass, that of certain voluntary agencies of 
national scope, such as the National Conference of Canadian Universities, the National 
Council of Education, and the Canadian Association for Adult Education. 

The concluding chapter of the book, ‘Observations and Suggestions,’’ deserves 
careful consideration. To Professor Miller, it was clear that ‘‘provision fer education 
is a basic and fundamental function of government in a democracy."’ And he calls for a 
more active association of the national government in the endeavour to realize three basic 
principles: (i) equitable distribution of educational opportunity; (ii) equitable sharing 
of the cost of education; (iii) equitable distribution of effort as among individuals, 
families, communities and government. In so doing, he does not neglect the need to 
emphasize to the provinces that their constitutional powers in matters of education 
impose upon them a responsibility that can be met only by co-operative effort among 
them and with the national government. 


Bora LASKIN 
School of Law, University of Toronto. 
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Law in Society: A Course Designed for Undergraduates and Beginning 
Law Students. By L. K. Garrison and W. Hurst. Rev. Ed. 
Vol. I: An Introduction to the Study of Law. Vols. II and III: 
Developments in the Law of Industrial Accident, Cases and Other 
Materials. Madison, Wisc.: College Typing Co. 1940. Pp. vi, 
229; [iv], 376; [iv], 377-775. ($6.75 for 3 vols.) 


TEACHERS of law have long been wont to declare that law cannot be taught properly 
if it is insulated against contact with the other social sciences. Yet, most courses in 
the law schools in substance follow a fairly orthodox or conventional pattern. Here 
and there, one may find innovations, but in general the theory of what law teaching 
ought to be differs widely from the practice. There are probably many reasons for 
this state of affairs, but we do not propose to examine them here. The fact is, however, 
that the bulk of the teaching materials, which has reached the market in recent years, 
while it bears eloquent testimony to the diligence and industry of law teachers, is in 
many ways a reflection on their intellectual honesty. Nowhere is the situation more 
serious than in connexion with introductory courses for beginners. First impressions 
are usually lasting ones, and if a student is introduced to a jurisprudence of concepts, 
albeit in modern guise, it may prove very difficult to undo the damage in later years. 
On the other hand, if the beginner, from the very first day, sees the law as one factor in 
social control, later influences, no matter what they may be, will not entirely destroy 
his faith. Indeed, an introductory course which places the social sciences in the proper 
perspective in relation to law will affect not only the student, but also the teacher, 
because the latter, for his own peace of mind, will be forced to adapt his technique in 
other courses to the new approach. The interaction of these influences cannot but 
hasten the day when the teaching of law will fulfil its destiny. An outstanding example 
of such a course is provided by the work under review. From the point of view of 
readability and power to arouse and retain the interest of the student, its virtues cannot 
be overestimated. Here is a work in which the dry bones of legal principles are given 
flesh and blood; here is the living law. Judges, lawyers, administrators, legislators, 
citizens join in creating the law. ‘Plaintiff’ and ‘‘defendant’’ are no mere pawns on 
a chess-board moved about in accordance with artificial rules; they are men and women 
whose plight excites our practical sympathy and whose problems cause us deep concern. 
We may well be envious of the student whose introduction to the law comes through 
such a course. 

The work falls into two parts. The thematic material of the first part is a case 
which came before the Wisconsin supreme court, involving the recovery by a widow, 
through the Wisconsin industrial commission, of statutory compensation for the acci- 
dental death of her husband. The volume begins with the text of the court's opinion 
in this case. Several questions arise immediately: what is the nature of the document? 
whence does it come? what does it mean? The authors proceed to answer these and 
other questions that perplex the beginner as they arise in the course of the discussion 
and in language which the beginner can understand. Gradually there opens up before 
the student the whole vista of the law. Some conception of the breadth of treatment 
may be derived from the chapter headings in this volume: reports of cases; parties to 
lawsuits; statutes—what they are, how cited; appellate procedure—arguments and 
briefs; the structure of the courts; civil procedure; the industrial commission and 
administrative agencies generally; general view of other alternatives to litigation; 
sanctions and end processes. Each chapter contains a comprchensive discussion of a 
particular topic, but in every instance the discussion is ultimately related back to the 
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case of the truck driver ‘‘because it may help the beginner to visualize a little more 
readily what it is we are talking about when we discuss law.'’ Armed with this technical 
equipment, the student is in a position to deal with the more theoretical aspects of the 
law. Here also the chapter headings indicate the approach: a more searching dis- 
cussion of what “‘law’’ is and where it comes from; the functions and dynamics of the 
law; law and other agencies of social control; law and other social sciences. The last 
few chapters in this volume are rather slender and we may expect to see them expanded 
considerably in later editions of the work. They contain important suggestions which 
warrant fuller development. 

The second part, which constitutes the major portion of the work, employs the 
same technique as is to be found in the first volume to investigate a larger problem, 
here not so much the problem of an individual citizen as of the community as a whole. 
Again, the same concrete example—that of industrial accident—is used as a theme. 
As the authors point out, ‘‘this is not, in primary purpose, a course in the law of indus- 
trial accident and disease. The historical evolution of some basic doctrines in the field 
of law is presented here in the theory that from this concrete example the student may 
learn something of the sources of ‘the law’; of the ways in which dissatisfied persons or 
groups in the community press for recognition of their claims and the ways in which 
their claims are resisted and determined, of the adequacy or inadequacy of the repre- 
sentation of diverse interests before such various agencies of ‘the law’ as courts, legis- 
latures, and administrative bodies.”” In this part, the authors explore the development 
of the common law in this field; they show how the common law has been reformed by 
legislation; they discuss the limitations imposed on legislative change by the consti- 
tution, and they describe the relations between legislation and administration. 

Professors Garrison and Hurst have made a happy choice in the selection of the 
illustrative ‘‘community”’ problem with which they deal, for there is hardly a phase of 
legal science that it does not touch. The judicial process, the legislative process, the 
administrative process, all have played their part in moulding the law of industrial 
accident. The evolution can be traced clearly from Priestley v. Fowler to the present 
day, and it is abundantly documented. Law reports, statutes, administrative records, 
newspaper reports, official reports of the activities of pressure groups, legislative docu- 
ments, memoirs of those who directly had a hand in the development of the legal 
principles are available and the authors have resorted profitably to all of them. Law- 
review articles and monographs have been used to excellent advantage in indicating 
the deductions which various schools of thought have drawn from such material. The 
scheme has been not to provide for the student a compendium of information but 
rather to whet his appetite for knowledge. The authors command the student's respect 
for the law not by seeking to impress him with the majesty of the law but rather by 
showing him its human qualities, its weakness and its strength. ‘‘The student should 
seek experience in this material in the art of interpreting judicial opinions, adminis- 
trative rulings, statutes, so that the word is tested by the deed, and the trend of events 
foreseen and understood before its official acknowledgment. The student should see, 
and not be afraid to recognize, evidences of uncertainty, ambiguity, and uneven growth, 
and to recognize the co-existence of limiting doctrine and professional tradition and 
creative choice in the declaration of ‘the law’.’’ 

The work effectively destroys the illusion that the law is the prerogative of a cult— 
the law is the heritage of the citizen no matter what garb he wears. Yet the lawyer, by 
reason of his professional relation to the law, owes a special responsibility to society in 
respect of it. The authors have a vision of lawyers ministering to the ills of society, 
of lawyers dedicated to the service of humanity. They seek to inspire the neophyte 
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with such a vision. But they do not hide from him the difficulty of his task. There is 
a maturity about the work which augurs well for the future of legal studies at the 
University of Wisconsin. Some students may be frightened by the lack of a definite 
body of rules of conduct. If such there be, the law school is well rid of them. There 
are too many black-letter lawyers who are afraid to move with the times. The work 
is a great achievement in legal scholarship. It should be required reading for every 
law teacher. 


J. FINKELMAN 
School of Law, University of Toronto. 


Historical Introduction to the Theory of Law. By J. W. Jones. Oxford: 
The Clarendon Press [Toronto: Clarke, Irwin and Co.]. 1940. 
Pp. xii, 304. ($4.50) 

Law as Logic and Experience. By M. Rapin. New Haven: Yale Uni- 
versity Press. 1940. Pp. x, 171. ($2.00) 


Tue scholarship and erudition which stand behind, and in, both of these books, makes a 
review of either of them singly a difficult task—a joint review, practically impossible. 
Outside the fact that both are the products of writers with an extraordinary knowledge 
of all that has been said or thought about law for some thousands of years, and that 
the reader is made to feel the impact of that rather terrifying learning in the most 
dissimilar manner, if there be anything else in common between them, it is the sense 
of bewilderment which both produce. 

This reviewer, while amazed to find at long last an English writer who exhibits 
such a familiarity with continental legal thought as does Mr. Jones, and deems it worth 
writing about, could not fail to be impressed with the encyclopaedic—if somewhat dull 
—character of his book which, far from being an ‘‘introduction’’ to anything, purports 
to run the entire gamut of legal philosophy—all nicely catalogued and labelled. If one 
sometimes had doubts about the labelling or cataloguing—such as the inclusion of 
Jhering in the ‘‘Historical School,’’ and the sandwiching of Bentham between Black- 
stone and Austin in the chapter on ‘‘Sovereignty,’’ to say nothing of the company in 
which Duguit and Jerome Frank find themselves—this after all did not matter so much, 
since the significant fact was that what any of these people had said was deemed 
worthy to be printed in an English book for English readers. At the same time, this 
reviewer must confess that after being impressed, he was still bewildered. What are 
the author's views on the ‘‘theory of law’’? No thesis is developed; very little criticism 
is offered; the author is content to remain in the background parading a number of 
persons with labelled views. The labels are, of course, the author's, but outside of that 
one feels disappointed and a little cheated that from so much learning we have received 
so little that is constructive. As an “introduction” to legal thought, the book is too 
difficult for any beginning student. It is clearly not intended to be a substitute for a 
study of the writers the author discusses because he presupposes considerable knowledge 
on the part of the reader of the very things he writes about. One would be tempted 
to ask after reading this book, ‘‘cui bono,”’ or its modern American version, ‘‘And so 
what!”’ were it not that this might be interpreted quite wrongly as cheap mockery of 
a painstaking piece of scholarship. 

At the present time, we need, and need badly, clear understanding of ‘‘the theory 
of law.’’ Shall law lead, or follow; and whither shall it lead or whom shall it follow? 
Events in Europe press closely upon us and political theories and theories of law are 
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inextricably interwoven. What is the future of law and what its function and the 
function of the men to whom we entrust its administration? These are the questions 
which Mr. Jones leaves with us. Many of the dreams, the hopes, and the thoughts 
of the past concerning law he gives us. This may account—for the reviewer can see 
no other justification—for the term “‘historical’’ in the author's title. Whither we are 
going or how we shall arrive is foreign to Mr. Jones's present book. We have had many 
books along similar lines on the history of ‘‘economic theory” and the like. What we 
need, and what we believe Mr. Jones is capable of giving us, is a forward-looking book. 
He has demonstrated his ability for this, since the present book has broken the barriers 
of English legal thought. Apparently jurisprudence is no longer a stench in the nostrils 
of the English lawyer. But if the stench has been removed, jurisprudence still remains 
a moribund specimen, fit only for dissection and classification, rather than a vital and 
living force which can stimulate and command action. 

When we turn to Professor Radin’s book we experience the sensation of walking 
from the contemplative calm of a cathedral-like art gallery into a six-ring circus complete 
with fireworks. Professor Radin is never dull. He, too, could write many encyclo- 
paedias on “‘legal’’ and other theories. Instead, however, he is so alive that to para- 
phrase an expression he uses in his present book concerning courts (p. 125), ‘‘Radin is 
legal theory at its point of explosion.’’ The reader is bombarded on every page with 
thought-provoking attacks and intellectual explosions that mark all of Professor Radin's 
work. Here is forward-looking “‘legal theory”’ that fairly crackles. And yet it, too, has 
left this reviewer baffled. 

Taking the title of his lectures from Holmes’s famous aphorism, ‘‘The life of the 
law has not been logic: it has been experience,’’ Professor Radin completely transforms 
the meaning of Holmes; derides the function of law (or the statements of lawyers as to 
the law’s function) in creating norms of human conduct; states that law should not 
attempt to reconstruct past human experience in a court room but should, rather, seek 
to adjust affairs not on the basis of the past, but for the future, preferably by a form of 
arbitration or appeasement; in almost the same breath states, without apparently 
feeling any inconsistency, that this reconstruction of the past is essential in criminal 
matters where it is vital that people be punished for what they have done in the past, 
not for what they might do in the future; and, finally, having prodded the reader from 
all directions, he leaves him with a dissertation on justice as the aim of law which is no 
narrower a conception than humanity itself. 

There can be no question that Professor Radin’s book will act as a stimulant to 
thought. When dealing with specific issues such as the futility of much of our law of 
evidence, the nonsense involved in the ordinary negligence action, the function of courts 
in divorce and other domestic litigation, he raises problems which, it is true, lawyers 
frequently forget, although not entirely because, as he states ‘‘the principal business of 
lawyers is to explain to each other what they have been doing”’ (p. 32). His suggestion 
regarding increased use of the method of arbitration in order to satisfy both parties 
to some extent, to the end that they may go on living together in a less strained relation- 
ship than results from the present system of giving all to one party at the expense of 
the other on the basis of an impossible attempt to reconstruct some dead-and-gone 
experience of the past, is undoubtedly backed by many modern developments, such as 
workmen's compensation, corporate reorganizations and family relations. In sug- 
gesting that the process be extended to other situations, such as, for example, negligence 
actions, Professor Radin is, we believe, on sound ground. But to state that the purpose 
of all law is merely ‘‘convenience of commercial practice, appeasement of individual 
quarrels’’ (p. 146) seems to lead to the view, which indeed the author states, that the 
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law can never lead at all—it merely follows. It is this phase of Professor Radin’s 
lectures which is disappointing, and to the reviewer, baffling. This is the ‘‘give-it-up”’ 
philosophy against which Professor Pound has hurled invective. While Professor 
Radin consistently belittles the position and function of the lawyer throughout the 
first part of his book, and indicates that he deals only with a ‘‘narrow fringe’’ of human 
experience—‘‘the marginal and exceptional” situations (p. 28)—and thus attempts to 
prove that legal norms do not regulate human conduct, he does demand a role for the 
lawyer in criminal administration. In such a sphere he must draw the line between 
‘‘punishable” and ‘‘nonpunishable” persons, and here he must enforce the rules of ‘‘may”’ 
and ‘‘ought” (p. 107). Now just how it is possible to have norms for this purpose, 
which do not also apply to civil law, it is difficult to perceive. Certain objectives can 
be reached by the ‘‘may”’ or ‘‘ought”’ in civil just as well as in criminal law, as a moment's 
reflection on interference with ‘‘property’’ will show. However, Professor Radin would 
say this was a ‘“‘mountain-goat sort of logic’’ (p. 111) and should disappear in the light 
of “experience.”’ 

It is, indeed, strange, that in a writer on legal theory who supplies in abundance 
that “‘vital’’ touch, which earlier we had indicated was so essential, we get so much 
of a negative philosophy that leaves the law trailing and not leading. This, of course, 
is not entirely true of Professor Radin's lectures, since he is willing to accord the law 
much directive force in matters of policy in constitutional issues and in connexion with 
criminal law. Further, his discussion of the law's necessity of dealing with individuals 
as members of groups, which requires that a ‘‘lawyer on the bench should be an econo- 
mist’’ (p. 134), seems to indicate that he is not quite so positive, as some of his lectures 
would indicate, that human conduct is not regulated by legal norms. Why all this 
trouble if the law is not to lay down directive norms? 

There is considerable reiteration in many of the pages of Professor Radin’s book, 
but one must bear in mind that these pages were originally delivered orally as lectures 
and, as everyone knows, reiteration—as well as exaggeration—is the mark of the 
capable speaker striving to make his point. If there are inconsistencies—what of it? 
The author is at least alive and vital—his problems are problems of the future. Indeed 
his whole book is dedicated to the law’s position in the future of humanity. The pity 
of it is that he seems to consider that humanity to a large extent must work out its own 
problems. A reading of these lectures would indicate that the author took a very 
narrow view of the function of any ethical values in law. While this may be true in 
the narrow class of commercial or negligence actions with which the author is so much 
concerned, law as a regulatory force extends to much wider fields than he here explores, 
and this the author admits in part by his about-face in demanding an ordering by law 
in the sphere of criminal law. We believe that with more logic than is at times exhibited 
by the author in the present book, and with his own experience, we can expect his 
vitalizing influence will produce a less bewildering and more rounded philosophy of 
the function of law than the present book manifests. . 


Ceci, A. WRIGHT 
Osgoode Hall Law School. 





452 THe University oF Toronto Law JOURNAL 


Union Policies and Industrial Management. By S. H. SLICHTER. Pre- 
face by E.G. Nourse. (The Institute of Economics of the Brookings 
Institution, Publication no. 85.) Washington, D.C.: The Brookings 
Institution. 1941. Pp. xiv, 597. ($3.50) 

Solving Labour Problems in Australia: Being an Additional Series of 
Essays in the History of Industrial Relations in Australia. By O. 
de R. FOENANDER. Introduction by D. B. Copland. Melbourne, 
London: Melbourne University Press in association with Oxford 
University Press. 1941. Pp. xxxvi, 168. (15s.) 

The Kansas Industrial Court: An Experiment in Compulsory Arbitration. 
By D. GaGuiiarpo. (Social Science Studies, 1941.) Lawrence, 
Kansas: University of Kansas Press. 1941. Pp. viii, 264. ($1.50) 

Industrial Disputes and Federal Legislation: With Special Reference to the 
Railroad, Coal, Steel and Automobile Industries in the U.S. since 
1900. By T.R.FisHer. (Columbia University Studies in History, 
Economics and Public Law, no. 467.) New York: Columbia Uni- 
versity Press. 1940. Pp. 370. ($4.75) 

As industrial autocracy gives way to industrial democracy, a system of industrial 

jurisprudence is bound to emerge. The law of industry has been developing for many 

years, but the lawyer has played a minor role in its evolution. This condition has 
probably been as unfortunate for industry as it has been for the legal profession. Now 
that the lawyer is seeking to make a place for himself in dealing with industrial relations, 
he often lacks facilities for ascertaining and analyzing the relevant principles. There 
is no systematic treatment of the subject, such as those to which he looks for guidance 
in recognized legal fields. There are many publications on labour problems, many 
accounts of attitudes in industrial relations, but no comprehensive statement of the 
issues which arise between employers and employees in the course of the collective 
bargaining process, and how such issues may be solved. It is probable that Professor 
Slichter had little thought for this dilemma of the lawyers when he entered upon his 
investigations. We are told that his original project was ‘‘focused on the policies and 
attitudes of trade unions with reference to production,"’ and that the scope of the work 
widened when the author found that ‘‘production policy could not be appraised except 
on a basis of a fuller analysis of a wide range of relationships between trade unionists 
and employers.’’ Nevertheless, whether by accident or by design matters little, 

Professor Slichter has produced a study of the utmost significance and practical value 

for lawyers who are or who may become concerned with collective bargaining. His 

book reflects the mature experience of a man long engaged in dealing with industrial 
disputes systematically. Every lawyer can read this monograph with profit. 

For this reviewer the book has another and more immediate interest. Law stu- 
dents who take courses in labour law are often seriously handicapped by their inability 
to see the realities behind freedom of association and collective bargaining. Some 
acquaintance with the sort of problems with which the learned author deals is of vital 
importance if the subject is to be more than a highly technical exercise in the judicial 
and the administrative processes. The benefits which the students of this school of 
law have derived from reading this book have already become evident in class-room 
discussion. 

The monographs of Mr. Foenander and Professor Gagliardo would have been of 
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interest under any circumstances. They are particularly valuable at the present time 
when, under the impetus of war conditions, the government of Canada is rapidly extend- 
ing its control over the entire field of industrial relations. Mr. Foenander has already 
given us a thoroughgoing study of the Australian scheme for the adjudication of indus- 
trial disputes, which has received well-merited praise. In the present volume, described 
as a companion volume to his earlier work, Towards Industrial Peace in Australia (1937), 
he fills out the picture. He is concerned here with a number of special problems, in 
particular certain phases of the wage-fixation policy of the Commonwealth court of 
conciliation and arbitration. Thus, he deals with the circumstances in an industry 
which may induce the court to resort to flat rates in lieu of the differential principle 
customarily followed, the developments in the treatment of the basic wage and standard 
hours of labour, the policy of the court in relation to the pastoral and mining industries, 
and the way in which the court has treated the problem of sweating. Two general 
appendices are provided, one dealing with the state industrial tribunals and the other 
setting out suggestions for improvements in the machinery. A section entitled ‘‘Ad- 
denda” indicates that many of these suggestions have been adopted since the main 
portion of the study was prepared for the press, a fact which provides additional evi- 
dence, if such were necessary, that Mr. Foenander has thoroughly mastered his subject. 
This section also outlines the changes that have been introduced to meet war conditions, 
since the war has removed many of the constitutional limitations upon the power of 
the court (p. 145). 

Professor Gagliardo’s study is the record of an experiment that failed. The 
Kansas industrial court came into being during a period of industrial turmoil as a device 
for clipping the wings of trade unions. It had a short and chequered existence during 
which it showed complete inability to apply a judicial mind to the cases that came before 
it. Finally, bedevilled by politics, it expired, apparently to the great relief of all but a 
few citizens of the state of Kansas. The author gives an excellent and picturesque 
appraisal of the origins and activities of the court, of its treatment of problems involving 
wages, hours, working conditions, collective bargaining, return to capital, strikes and 
so on, and of its ultimate collapse. While the book is primarily a study of the industrial 
court, it also provides a panorama of industrial life and politics in Kansas. 

An examination of these two studies leaves the indelible impression that there can 
be little hope for the successful operation of such legislation unless two conditions 
obtain: (i) that the parties in industry as well as the government and its agencies accept 
unequivocally the principle of collective bargaining, and (ii) that the tribunal which 
administers the legislation be so constituted that it commands the respect of the parties 
as well as of the citizens at large. The existence of these conditions in Australia, their 
absence in Kansas, accounts in large degree for the success of the scheme in one juris- 
diction and its failure in the other. In Australia, collective bargaining is an established 
fact, accepted alike by employers and employees. As for the attitude of the court on 
this point, Mr. Foenander’s chapter dealing with the problem of sweating in industry 
offers eloquent testimony of how deeply ingrained this principle is in the minds of the 
judges of the Commonwealth court. On the other hand, Professor Gagliardo declares 
of the situation in Kansas: “‘It is fair to say that the Industrial Court Law was regarded 
by its makers as a strike-breaking device of the first order’’ (p. 233), and again: ‘‘Despite 
the explicit recognition of unions and their functions, the fundamental purpose of the 
act was to reduce unions to a state of impotency” (p. 239). This was the attitude of 
the government, this was the attitude of the chief judge of the court. It is no wonder 
that the author concludes that the scheme was doomed from the beginning. A similar 
contrast is found in the confidence or lack of confidence evoked by the courts in the two 
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jurisdictions. In Australia, appointments to the court are governed by the same high 
traditions that apply in respect of the selection of other members of the judiciary. In 
Kansas, ‘“‘the Industrial Court was from its very beginning subjected to the play of 
political influences’’ (p. 201). It is especially interesting to note in this connexion, 
Mr. Foenander’s conclusion that in Australia it is lack of confidence in the court— 
unjustifiable though it may be—that has made the court's efforts to deal with the coal- 
mining industry the least successful of its endeavours. 

These two studies provide for Canada an object lesson in practical industrial 
relations, more particularly at this time. Labour in Canada looks askance at proposals 
for dealing with industrial issues through litigation rather than through economic 
pressure. These suspicions cannot be dismissed lightly, as the Kansas experience tends 
to show. On the other hand, Mr. Foenander demonstrates that, under favourable 
conditions, a labour court can do justice to labour. Indeed, Professor Gagliardo is at 
pains to show that the Kansas legislation was not inherently bad. It was merely 
unfortunate in the circumstances of its birth and its environment. Given the conditions 
to which we referred above, labour as well as the community stand to gain by creating 
machinery for formulating a jurisprudence for industry. 

Professor Fisher's work has a wide sweep. It is not confined to intensive analysis 
of a particular statute, but deals broadly with federal legislation in the United States 
for adjusting the industrial organization to the social and economic conditions of the 
present day. The title of the book may mislead the reader. Although a large portion 
of the monograph treats of industrial disputes as such, much of it is devoted to legis- 
lation applicable to conditions which, if not eradicated, may eventuate in disputes 
between employers and employees. As the author indicates in his introduction, ‘‘an 
attempt has been made to analyze the laws and give some account of the conditions and 
influences that led to their passage, as well as of their practical application” (p. 25). 
Some of the conditions and influences examined are ‘‘the pressure of labor, the extent 
of employer organization, social and economic conditions involved, political machinery 
employed and the collective responsibility generally recognized and accepted’ (p. 26). 
About half the book deals with general legislation ranging from minimum wages to the 
“‘new deal."’ In the remaining portion of the book, the author examines the legislation 
as it affects four typical industries—railroads, coal, steel, and automobiles. 

The volume contains a great deal of information and with a little effort one can find 
most of the relevant legislation. Unfortunately, the author seems to have unbounded 
faith in machinery and he does not make sufficient allowance for the human elements 
involved in industrial disputes. The material is presented in a rather confused fashion 
and the discussion of the social influences is superficial and incomplete. The account 
of the break between the A.F. of L. and the C.1.0. should have been more full. In the 
early chapters, the reader gets no clear picture of the labour provisions of the N.I.R.A. 
and the N.L.R.A., although this is to some extent remedied in later chapters. In his 
summary of the Canadian Industrial Disputes Investigation Act, the author leaves a 
wrong impression with regard to arbitration under this Act, although it must be admitted 
that the arbitration provisions are rarely resorted to. His description of the General 
Motors strike at Oshawa, Ontario, is inaccurate and shows a lack of understanding of 
the Canadian law. On the whole, it seems to this reviewer that the author's grasp has 
exceeded his reach and that he would have been well advised to confine his investi- 
gation within narrower compass. 

j.F. 
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Restatement of the Law of Torts: As Adopted and Promulgated by the 
American Law Institute at Washington, D.C., May 13, 1939. Vol. 
IV: Divisions 9-13; Interference with Business Relations, Part 1 
(continued); Part 2, Invasions of Interests in Land Other than by 
Trespass, Tortious Conduct not Previously Fully Dealt with, Defenses 
Applicable to All Tort Claims, Remedies. Introduction by W. D. 
Lewis. St. Paul, Minn.: American Law Institute Publishers. 
1939. Pp. xxiv, 830. 

The Law Relating to Search Warrants (Illustrated Particularly by Reference 
to Commonwealth and Queensland Statutes). By R. F. CARTER. 
Foreword by R. Y. HEepGEs. Brisbane: The Law Book Co. of 
Australasia [London: Sweet & Maxwell]. 1939. Pp. xviii, 159. 


THE fourth and concluding volume of the Restatement of Torts covers a variety of topics, 
as the title indicates. While the volume as a whole is of great significance, the part 
which is of particular interest to this reviewer is the section, consisting of 181 pages, 
devoted to interference with business relations, and more especially so since the reporters 
hold that legislation affecting these problems lies outside the scope of the Restatement. 
The fact that the reporters have confined themselves to the common law here adds 
greatly to the value of this volume for Canadian readers, for the practitioner in this 
country has no comprehensive work setting forth the common law on these problems 
and he is unable to rely on English texts which are based on English statutes usually 
having no counterpart in Canada. In view of this state of affairs, it would have been a 
worth-while contribution to Canadian legal literature to prepare for Canada something 
akin to the state annotations. The limitations of a review, however, forbid such careful 
examination of the propositions of the Restatement. We shall accordingly content 
ourselves with drawing attention to a few of the sections in order to show how the 
reporters look upon the common law. 

Chapter 37 deals with interference with business relations by refusal and causing 
refusal to deal or by breach of contract. The common-law principles of free compe- 
tition as set out in the Mogul Case, [1892] A.C. 25, and in Allen v. Flood, [1898] A.C. 1, 
are accepted (s. 762), subject to the limitation that a refusal to deal with another in 
order to establish or maintain an illegal monopoly gives rise to a cause of action (p. 764). 
The common law in Canada knows no such limitation and Canadian courts have refused 
to give damages to a person injured by a refusal to deal contrary to our combines 
legislation (see Transport Oil Co. v. Imperial Oil Company, (1935) O.R. 111, 215; Gordon 
v. Imperial Tobacco Sales Company, [1939] O.R. 122). There is much to be said in favour 
of the principle adopted in the Restatement and we hope that Canadian courts may see 
their way clear to follow that principle. 

The scope of justification for injuries inflicted by a combination of persons is 
confined within narrower compass than is laid down in the famous trilogy. In effect, 
the benefits to be derived by the combination are weighed against the injuries inflicted. 
It might not be amiss to point out here that Canadian courts, and especially those of the 
western provinces, follow this rule in practice, although they claim to adhere strictly 
to the rules laid down in the English cases. 

Just as in the English cases, a distinction is drawn between injury inflicted by the 
action of an individual and injury inflicted by the action of a group. The reason given 
by the Restatement for this distinction is, as at common law, that the weight of the group 
and the disparity of economic power are important factors to be considered. Yet the 
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fact that there may be a similar disparity as between individuals is dismissed. We find 
it difficult to accept this distinction, especially in view of the stand taken by the reporters 
on the matter of interference with pre-existing relations. 

Liability for inducing breach of contract is dealt with in s. 766, and the Restatement 
places in the same class cases in which a person induces another not to enter into or 
continue a business relation with a third person. Allen v. Flood (supra) bars recovery 
in the last-mentioned case where the acts by which such conduct is induced are not in 
themselves wrongful. In the comment on this section, the Restatement declares that 
cases subsequent to Lumley v. Gye, (1853) 2 E. & B. 216, extended the principle of 
that case ‘‘to interference with advantageous business relations even when they were 
not cemented by a contract’’ (p. 52). While there may be American cases to this 
effect, we cannot recall any English case in which the ratio goes so far (see, however, 
note by Mr. Laskin, in 18 Canadian Bar Review (1940), at p. 393). The doctrine is less 
startling, however, when read in the light of the privileges which may exempt a person 
from liability in such situations. But, in view of the extent of these privileges, it is 
difficult to see why the cases of refusal by an individual to deal were not subsumed 
under this same principle. The explanation offered—that to do so would interfere 
seriously with free competition—does not seem sufficient, especially when we consider 
that in practice cases under sections 762 and 766 (b) frequently overlap and that liability 
in the second case affects free competition in much the same way as in the case of a 
refusal to enter into business relations with another. 

Chapter 38 deals with labour disputes. Although the problems which arise here 
have to a large extent been covered by the principles laid down in the preceding chapter, 
the reporters deemed it advisable to discuss a number of issues which turn up frequently 
in these cases. There can be no doubt that the reporters have acted wisely in this 
respect. Cases involving trade unions often come before the courts in a cloud of emo- 
tionalism which does not allow for dispassionate analysis either of the facts or of the 
law. Consequently, the Restatement renders a distinct service in giving a break-down 
into component elements of the harmful conduct usually complained of in these cases. 
The chapter begins with a statement of general principles (p. 775) along the lines of the 
English conspiracy cases—that the concerted action will result in liability if either the 
objects pursued or the means employed are improper. The reporters then go on to 
examine typical situations in such disputes. The list of permissible objects of trade 
action is particularly interesting and the analysis of the nature of these objects in the 
comments appended to the various sections is a model of precision. Writers on labour 
law would do well to note carefully the clarity of expression achieved by the reporters 
in this chapter. A word of caution for Canadian readers may be in order. With few 
exceptions, it is our considered opinion that the propositions in this chapter state accu- 
rately the law relating to industrial disputes in Canada. However, it would be dangerous 
for a Canadian practitioner to proceed on the assumption that all the objects that the 
Restatement regards as proper objects would be so treated by Canadian courts of first 
instance or even by appellate courts. Indeed, so far as decisions in western Canada 
are concerned, one gets the impression that trade action is regarded as prima facie 
wrongful and that a heavy burden rests on the worker to establish his privilege. Few 
cases have gone to the supreme court of Canada or to the judicial committee, so that 
we lack definitive decisions. Nevertheless, we have reason to believe that those 
tribunals would render judgement in line with the propositions of the Restatement. 

Division 10 deals with invasions of interests in land other than by trespass. We 
can only draw attention here to the treatment of private nuisance which we found most 
illuminating. Division 11 deals with certain unclassified torts, such as interference 
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with the right to vote and to hold office, the right to privacy and with liability for harm 
to the unborn child. In connexion with the latter, the reader might compare the 
Restatement with Professor Winfield’s article in this issue of the UNIVERSITY OF TORONTO 
Law JourNnaL. The last two divisions deal with general defenses and with remedies. 

The Restatement of Torts has now been completed. We can say without fear of 
contradiction that, of all the tasks so far undertaken by the American Law Institute, 
this was the most arduous and probably the most important. As the director of the 
Institute says in his introduction to this volume, the Restatement of Torts ‘covers a 
much wider field than any other subject undertaken for Restatement except the Law 
of Property” (p. v). The scope of the enterprise may in some measure be gathered 
from the fact that ‘145 preliminary drafts were considered by the editorial force. 
Including all present drafts, twenty-seven tentative and final drafts have been dealt 
with by the Council and the Institute membership” (p. vi). The list of those who 
collaborated in this work reads like a ‘‘who’s who” of the American law schools. They 
have earned the gratitude of legal scholars and of the legal profession in the United 
States. They are equally deserving of gratitude from all common-law lawyers through- 
out the world. 

We are told that Mr. Carter’s monograph on search warrants was written while 
he was preparing for the degree of master of laws in the University of Queensland. 
The foreword by Professor Hedges assures us that ‘“‘the work is essentially practical.” 
We have no hesitation in agreeing with Professor Hedges on this score. Mr. Carter 
lists meticulously the imperial, federal and state statutes governing search warrants 
which are operative in Queensland and then he discusses the various steps to be taken in 
obtaining and executing a search warrant. As a ready-reference book for the busy 
practitioner, the magistrate, and the police officer it is excellent. The author has 
prepared what amounts to a card-index of all the relevant material—statutes, cases, and 
forms. Beyond this, however, he did not deem it necessary to go. There is no critical 
discussion of the cases except in one instance. Elias v. Pasmore, (1934) 50 T.L.R. 196, 
a case of some importance, is summarized and dismissed in a short paragraph. One 
would have expected something more than the dry bones of the law in a study prepared 
for an academic degree. Perhaps the answer is that the author, having in mind his 
experience in the crown-law office in Queensland, was impressed with the need for a 
simple statement of rules and principles as a guide for those who obtain and execute 


search warrants. If such be the case, he has acquitted himself well. 
5. F. 


The Law of Wills, Including Intestacy and Administration of Assets: An 
Introduction to the Rules of Law Equity and Construction Relating 
to Testamentary Dispositions. By S.J. BatLey. London [Toronto]: 
Sir Isaac Pitman & Sons. Ed. 2. 1940. Pp. xxxii, 268. (20s.) 

The Law of Wills. By W. D. Rotttson. (National Textbook Series.) 
Chicago: Callaghan & Co. 1939. Pp. xxii, 827. 

THESE two books, the first English and the second American, have not much in common 

save their titles. Mr. Bailey's book, intended primarily for law students, received 

well-merited praise when the first edition was published in 1935, and its excellence for 
its intended purpose is not only maintained in the second edition but is enhanced by 
the addition of a new chapter on the administration of assets. And while the section 
on intestacy has been expanded into a chapter in this new edition, the book is still one 
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mainly devoted to a concise discussion of certain major problems arising in connexion 
with wills. It is a tribute to the author’s powers of expression that within the book’s 
short compass of 246 pages of text he is able to give a more than adequate account of, 
inter alia, legacies and devises, the rules against remoteness, and the construction of 
wills, including the general principles and the rules of construction relating to individual 
and class gifts and to gifts of property. 

Professor Rollison’s book is more ambitious and exhaustive. There are three 
divisions in its 709 pages of text: part 1 on intestate succession in England and the 
United States covers 78 pages, but part 11 on wills and part 111 on administration of 
estates cover more than 300 pages each. The section on wills contains a discussion of 
the following matters: testamentary capacity; undue influence, fraud and mistake; 
execution of wills; integration and incorporation by reference; revocation; republication; 
limitations on the right to take by will; devises and legacies on condition and conditional 
or contingent wills. While there is a chapter on ‘‘testamentary substitutes,’’ there is 
scarcely any mention of trusts. In part 111 on administration, the author deals at 
length with the position of executors and administrators. Then follow chapters on the 
assets of the estate, the presentation and allowance of claims, and the payment of debts. 
Chapters on legacies and devises, on accounting and distribution, on probate and 
contest, and a short chapter on construction complete the part and the book. 

Mr. Bailey's Law of Wills seeks to introduce the student to some aspects of the 
subject often covered in courses and textbooks on property; for example, the rules 
against remoteness. Mr. Rollison’s Law of Wills, in spite of its size, strays but little 
from a narrowly-conceived scope of the subject ; for example, there is but casual mention 
of the rule against perpetuities and limited discussion of the problems connected with 
class gifts, or, for that matter, of limitations generally. No doubt, in line with American 
law school curricula, such matters were deemed to fall within the scope of a course on 
future interests. The extensive discussions of descent and distribution, wills, and 
probate and administration in Professor Rollison’s work show the influence of law review 
articles, notes and comments in this field. Although an American book, it does not 
entirely ignore English case references. Apart from its general usefulness to lawyers 
trained in the common law, it contains suggestive material on points not yet completely 
developed either in England or in Canada; for example, the possibility of a tort action 
against a person preventing another from obtaining a testamentary benefit. 

S. 1. 


Cases and Materials on Legislation. By F. E. Horack, Jr. (National 
Casebook Series.) Chicago: Callaghan & Co. 1940. Pp. xxx, 829. 
The Legislative Way of Life. By T. V. Smitu. (Green Foundation 
Lectures, delivered at Westminster College, Fulton, Missouri, 1940.) 
Chicago: University of Chicago Press. 1940. Pp.xii,101. ($1.50) 


WHILE the judicial process and the administrative process have both received much 
attention in law schools, the legislative process has been dealt with, if at all, merely as 
an incidental matter in other courses. This is a strange situation. The important role 
played by legislation in modern society is so clear that it is difficult to account for the 
failure to subject legislation to scientific examination. It may be that the attitude of 
the common law towards statutes has had something to do with this state of affairs. 
Or it may be that lawyers regard legislation as something beyond the ken of the legal 
profession, as something unpredictable, something about which there lingers an aura 
of improbity from which the lawyer had best dissociate himself. Professor Horack has 
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long laboured to show that ‘“‘there is a body of principles which may be independently 
classified as legislation .. . that an analysis similar to that made of judicial decisions 
will disclose a legislative cornmon law founded on recognizable custom, history and 
precedent which parallels in all essentials the custom, history and precedent which has 
made prediction practical in the field of judicial determination”’ (p. iii). To a Canadian 
reader the novelty of this idea may be rather startling, but even a cursory examination 
of his casebook will convince him that Professor Horack’s point is well taken. Indeed, 
after reading the material which the editor has collected, one is forced to the conclusion 
that much of the discussion concerning law reform is meaningless apart from a clear 
appreciation of the legislative process. In addition, as the editor points out “‘logically, 
the course in legislation, more than any othér course becomes the natural precursor to 
administrative law”’ (p. iv). 

The volume under review is divided into two parts. The first, entitled the legis- 
lative process, discusses the formulation of legislative policy, the way in which legislative 
organization and procedure affect the course of legislation, and the influences which 
operate to affect legislative action. The second part deals with the culmination of the 
legislative process, the product of legislation and the way in which the product is 
treated by the courts. The task of selecting material for inclusion in the casebook 
from the great mass of newspaper reports, official documents, statutes, cases, law-review 
articles and such like, dealing with a great variety of legislative problems, was a heavy 
one. The editor is to be commended for the skill with which he has made his choice. 
Several of the problems canvassed by Professor Horack are illuminated by illustrative 
examples which give a practical turn to the discussion. Thus, in the chapter on the 
formulation of legislative policy, there are a number of such illustrations—safety in 
building construction, gambling, control over the quality of dairy products. In the 
chapter on influencing legislative action, the editor has in similar fashion used the 
history of the struggle for the establishment of minimum hours of labour. 

Professor Horack declares in his preface that “‘this volume seeks to provide the 
student with those materials which he must use as a lawyer, whether as legislator, as a 
legislative counsel, as a lobbyist, or an attorney.” We are happy to say that he has not 
only succeeded in his immediate objective, but that his work ought to create great 
searching of hearts for those who have to prepare students of law to meet the modern 
world, 

Professor Smith is professor of philosophy at the University of Chicago and 
congressman-at-large from the state of Illinois. If only a small proportion of legis- 
lators brought to their work such high ideals, such sincerity of purpose and such faith 
in the democratic way of life, there would be infinitely less misgivings as to whether 
popular government may not be suffering from internal decay. In a few short pages, 
he gives an inside picture, informed by experience and illuminated by his profound 
loyalty to democracy, tried and confirmed from his philosophical studies, of the problem 
of the legislative way of life, of the personnel of the legislative way of life, of the product 
of the legislative way of life. These divisions of his subject constitute the ‘‘genius of 
legislation” and the learned author is convinced that an “‘enlarged understanding” of 
the aims and purposes of legislation and of the responsibility of legislators will do much 
to improve and strengthen the democratic state, in correcting the slipshod politician, 
and in placing before the citizens the necessity of getting rid of the weak, the corrupt, 
the time-serving. Doubtless, the little book suffers from the fact that it consists of 
popular lectures and, here and there, there is a lyric note. However that may be, 
legislators and citizens alike may not only learn from its pages, but may find incentive 
for a deeper appreciation of the legislative process, under the gentle but no less necessary 
criticism which flows from the pen of this philosopher-statesman. 
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The Way to Justice: A Primer of Legal Reform. By H. L. Hart. London: 
George Allen and Unwin. 1941. Pp. 146. ($1.65) 

Report of the Law Revision Commission of the State of New York for 1941. 
New York: Publishers Printing Co. 1941. Pp. 606. 


Law reform is always with us—in theory at least. In England something has been 
done by the lord chancellor’s committee; but its work is sporadic and bears no com- 
parison with the continuous and admirable achievements of the New York law revision 
commission, which, sitting regularly and reporting annually ex mero motu to the 
legislature, has made law reform in that state a highly creative and publically accepted 
process whose success is not only admirable in itself but has done much in making citizens 
acquainted with and partners in law making and law reform. We trust that the 
attorney-general’s committee, to which we refer elsewhere, will do something for 
Ontario, and will widen its activities far beyond its present ambit and scope. 

No one, unless he is singularly blind or complacent, can fail to see that post-war 
problems are going to call for inconceivable legal wisdom if the inevitable social changes 
are not to issue in legal confusion worse confounded. In England those who are pro- 
foundly aware that the social implications arising from the war must of necessity face 
the law in all its ramifications, are already conscious of the fact that, if there is to be 
sanity and creative purpose in meeting them, there must be a real searching of hearts 
in the legal profession, unless indeed the profession is willing to retire from the field or 
to meet the future with smug obscurantism and barren obstruction—gutela non movere. 
Yet, even in England, these convictions have not, up to the present, issued in any 
definite professional organization which might examine the social reconstruction and 
view it either in the implications which it will have for the law as it is, or in the demands 
for the future which it has already begun to make. That there are stupendous problems 
cannot be denied; and while the profession as a whole is singularly unorganized to deal 
with them, yet here and there we find competent and practical scholars coming forward 
with some sort of recognition that all is not well in the legal world at present, to say 
nothing of far more serious disabilities for the future which will bring with it unparalleled 
demands for constructive legal action. 

Among these scholars Mr. Hart ought to take a distinct place; and neither his own 
charm and modesty nor the brevity of his essays should discount the importance of his 
review to which he brings long and invaluable experience at the bar and as the British 
member of several of the mixed tribunals created under the peace treaties after the last 
war. He begins by pointing out that the legal system has the defects of its virtues— 
because the general run of the judges, of the legal officials, of the bar, of the solicitors’ 
profession are men and women of good will and unblemished character and of reasonable 
competence in techniques, therefore the average man is liable to conclude that the legal 
system is as reasonably excellent as men can well make it. What Mr. Hart fears— 
and he is abundantly right in his fears—is that this average man, having become the 
first and last line of embattled democracy, will find his future robbed of social achieve- 
ment, as he realizes that the law is a hopeless witches’ cauldron of archaic ideas, of un- 
necessary obscurantism, of indefensible procedural snares, of rules and principles 
governing the affairs of daily life whose raison d’étre is long since dead. It is good to 
have national pride in the processes of the legal evolution which is ours; it will be pro- 
fessional suicide if that pride remains the self-perpetuating conceit of primitive ancestor 
worship. 

Mr. Hart faces certain issues. Why does England carry over from the eleventh 
and twelfth centuries a system which concentrates all the superior courts in London? 
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This is not so in many other modern states. He deplores this centralization, which is a 
source of national inconvenience, of totally unnecessary expense to litigants, and 
which the bar tries to face most inadequately with the circuit system. As a matter of 
fact the solicitors’ profession is to blame: London solicitors value too much their income 
derived from agencies and are the militant vanguard against change. Again, Mr. Hart 
directs some shrewd blows against the law of evidence, which seems specially built to 
harness the processes of getting at the truth; and he has well-aimed criticism of the 
jury system which still is coloured by its medieval origins. Weare trying to doa modern 
job with outworn tools. Will the citizens of the immediate future make their own tools 
and leave the profession in pathetic possession of nothing but the curse of Meroz? 
Will they find themselves with only a newer set of windy shibboleths, such as they now 
use when society is driven to meet new needs, new demands by boards and commissions 
which, could the profession only see it, are in a large measure due to professional myopia, 
if not worse—auri sacra fames, facilis descensus Averni. Again, Mr. Hart has some 
creative remarks about real codification—not for example like the Canadian Criminal 
Code, with all the confusion that arises from the fact that it is not exhaustive of the 
criminal law; or the English Bills of Exchange Act which continues ‘‘the rules of the 
common law, including the law merchant, save in so far as they are inconsistent with 
the express provisions of this Act.” And so we might go on. Mr. Hart feels that 
simplicity in much of the law, infinite simplicity in procedure, infinite saving of costs 
could be achieved and are quite possible were the legal profession not living as mere 
wood-worms in the social timbers of the past. He points out, after a long practice at 
the bar and supported by wider experience that many citizens suffer rather than go 
to law, that many regret they ever went as costs pile up to enormous proportions in 
relation to the issues, that the courts are open to all—‘‘if you can pay’’—that the rich 
suitors have the dice loaded in their favour. All this we have heard before. The 
profession has dismissed it with scorn—secure in their privileged guild, in their monopoly 
of the law. Mr. Hart comes from within the guild. Where will the legal profession 
be as the citizens of tomorrow, with freedom burnt into them on a thousand battle- 
fronts, demand that the way be cleared for the social victories of peace? 

Mr. Hart has something to say about legal education. Here we must leave him— 
professional education is archaic. It may be said that ‘‘legal education’’ means to the 
average practical lawyer mere techniques, and that any attempts to know human 
longings and wants and interests, to relate law to life, to insistent social demands are 
looked on as academic and unreal. The real truth is that it is as hard to see them 
through the opaque windows of chambers and courts as it is for a camel to go through 
the eye of a needle. Law is in its essence an instrument of social healing. The pro- 
fession does not think it worth its while to ask the ‘‘patients’’ how they feel, where 
the pain is, how long they have had it. Mr. Hart presents some real views for today. 
We believe that the ‘‘patients’’ will force some real views for tomorrow. 


Those who have been fortunate enough to have enjoyed Dean J. H. Wigmore’s 
Panorama of the World's Legal Systems (which appeared some years ago in three 
volumes, and is now available in one) have further enjoyment to look forward to in 
his Kaleidoscope of Justice issued by the same publishers (Washington, D.C., Washington 
Law Book Company, 1941, pp. xxx, 751, $5.00), which is certainly one of the most 
interesting books connected with law ever issued in such an excellent format and at 
such a moderate price. The distinguished author offers it to the public not ‘‘as a piece 
of scientific research but mainly as a book of informational entertainment," dealing 
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(as the sub-title has it) with ‘‘Authentic Accounts of Trial Scenes from All Times and 
Climes.” The aim is to provide a picture from many ages, from many varieties of 
social structures, of the various procedures through which the peoples of the world, 
down their long recorded history, have sought ways and means to do justice between 
man and man. There is a ‘“‘kaleidoscope’’—‘‘the same recurring elements . . . com- 
bining again and again in new designs.’’ There is no pursuit of ‘‘scientific generaliza- 
tions,”” yet Dean Wigmore suggests in his preface that the records selected may cause 
serious reflection on this world-wide, time-old yearning. No attempt is made to 
deal with present-day common-law or civilian procedure, but the hope is that, as we 
contemplate or share in these, we may find inspiration in knowing something of the 
age-long quest. Formal legal-texts are as far as possible avoided; and the records 
of eyewitnesses—travellers and adventurers and such like—are drawn on to the fullest 
extent. Many volumes have been searched, many memoirs have been scanned, many 
libraries have been called in aid to provide a book which will more than justify Dean 
Wigmore’s hope that the reader will share his own enjoyment. From the ends of the 
earth, from all varieties of human experience, from all the past, we are admitted into 
the “‘court-room’’; and the volume takes on a great sense of reality as we share in 
the contemporary record. For the general reader the book is better than any novel; 
and for the member of the profession it ought to be a keen delight. 


It is a pleasure to welcome the second edition of Mr. Sidney Kansas's United 
States Immigration and Deportation and Citizenship of the United States of America 
(New York, Matthew Bender Company, 1941, pp. x, 469). The treatise is invaluable 
not merely for the practical lawyer and student but for administrative agencies in 
other jurisdictions. The work has been thoroughly brought up to date, and it consti- 
tutes an authoritative exposition of the Quota Act, the Immigration Act, and the 
new Nationality Act of 1940, which became effective on January 13, 1941. Mr. Kansas 
has conferred great benefits on all concerned with the law and custom of American 
immigration, deportation and citizenship, and his treatment of these subjects is so 
good as to constitute his work a necessary one for every law library. Its organization 
is admirable. There is a good index, but a table of cases would be a great advantage 
in a new edition. 


Mr. W. M. Robinson, Jr. has made an important contribution to legal history 
in his Justice in Grey: A History of the Judicial System of the Confederate States of 
America (Cambridge, Mass., Harvard University Press, 1941, pp. xxi, 713, $7.50). 
First of all he has organized with skill and presented with a fine sense of values and 
style a complicated and unworked piece of history. Secondly, for the first time we 
possess an intimate and well-balanced study of the complete judicial system and of 
the department of justice of the confederate states. The study is thus a real piece 
of historical legal scholarship, which is fortunately saved from mere antiquarianism 
by those qualities to which we have referred. It is interesting to note how much of 
the judicial system was preserved in each of the confederate states under the influence 
of state rights, and how much progress and attempts at progress were made in the 
federal courts by drawing on ante-bellum experience. This latter aspect of the history 
will specially appeal to the student, and will disclose aspects of southern history forgotten 
or perhaps unknown—aspects not unworthy of an heroic and tragic struggle—which 
reflect ideals and hopes hidden in defeat. Mr. Robinson promises us a ‘future work”’ 
to illustrate the ‘‘life of the people,”’ whose legal system he has so admirably described— 
‘drama, comedy, and tragedy . . . hidden in . . . judicial and quasi-judicial proceedings.” 
We shall await a volume for which that under review holds out the hope of a great 
story—and one which Mr. Robinson can well tell. 
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Constitutional Revolution Lid. by Professor E. S. Corwin (Claremont, Calif., 1941, 
Claremont Colleges, pp. ix, 121, $2.00) consists of a series of lectures dealing with 
contemporary jurisprudence delivered under the auspices of three associated insti- 
tutions—Claremont Colleges, Pomona College and Scripps College—and sponsored by 
a group of lawyers and civic leaders in Southern California. No more happy combina- 
tion of effort could be imagined, and Professor Corwin is as fortunate in the auspices 
under which he has written as are those responsible for the lectures in securing his 
services. From three points of view—judicial choices in constitutional interpretation, 
the new deal comes to the supreme court, dissolving concepts—the learned author 
brings to bear on American constitutional law the learning, the ripe judgement, the 
sober but critical power of analysis which have combined to create his reputation. 
There is nothing new or startling in these wise and carefully organized discourses; 
but we find, amid what is professional knowledge, a sense of values in interpretation, 
a generous restraint, an absence of propaganda, a refusal to see either Scylla or 
Charybdis—qualities which are too frequently lost now-a-days in works on American 
constitutional law. We have had reason many times to welcome Professor Corwin’s 
writings as invaluable for foreign students. Once again we give this special welcome. 
Dr. R. M. Story in his foreword believes that the lectures will foster in more enduring 
relationships the ties which bind the Associated Colleges to the community and the 
nation. He can be assured that their value will be appreciated much more widely. 


Professor N. C. Roy of Calcutta University in The Federal System of the United 
States: A Study in Federal-State Relations (Calcutta, Calcutta University Press, 1940, 
pp. xii, 308) has written a monograph, as Ghose Travelling Fellow of Calcutta Uni- 
versity, which, with the Government of India Act, 1935, in view, aims to provide 
first-hand information on the federal system at work in the United States. The book, 
from this point of view, is far from successful. Much emphasis is laid on the making 
of the constitution, which has been reviewed many times elsewhere in more convenient 
and more authoritative discussions, while the chapters on the supreme court and the 
commerce clause are too superficial to provide much insight into actual workings. 
The most suggestive chapters are those dealing with the N.L.R.A., grants-in-aid, the 
S.S.B., and interstate barriers. Mr. Roy has a great opportunity to elaborate his 
references to and observations of federal-state co-operation outside the strict letter of 
the constitution. Indeed, it is in this field that the working of American federalism 
requires the closest study, and without it, it cannot be understood. There is a growing 
literature in the journals and in monographs concerned with trade-barriers and co- 
operation. Its examination would warrant a detailed criticism made under actual 
observation. We trust that the learned author’s undoubted interest and experience 
will lead him to continue work in this fruitful field. 


The fact that Professor E. S. Corwin’s The Constitution and What It Means Today 
(Princeton University Press, 1941, pp. xiv, 277, $2.50) has reached its seventh edition 
within three years itself bears witness to its value. We have already referred to it as 
perhaps the best available introduction to American constitutional law, especially for 
students in foreign jurisdictions, and the present edition more than confirms our 
convictions in this connexion. Between this seventh edition and the previous one 
there have been considerable changes in the law, in which we view a sense of co-operation 
between the various governmental jurisdictions rather than antagonisms in which the 
supreme court tried to keep the ring. In addition, there emerges the fact that the 
evident increase in national powers has not tended to weaken the states but has rather 
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urged them to more beneficial and effective action. The distinguished author continues 
in a concise style, in which every word is of value, to give us the living constitutional 
law, and he shews us a formal and rigid document galvanized into flexibility to meet 
the recurring changes and chances of a highly complex society. The treatise is not only 
brought up-to-date, but the constitution is provided for the first time as an unbroken 
document at the end of the discussions of each section. We still miss the dates of the 
cases in the foot-notes. It ought not to be too much to ask this improvement. 


The Effect of War on Contracts, by P. H. T. Rogers (London, Sweet and Maxwell 
{Toronto, The Carswell Company], 1940, pp. viii, 171, 10s. 6d.) has been written as 
a companion volume to Chitty on Contracts and as an aid to the practising lawyer. 
It is a factual rather than critical account of how war and the English emergency 
legislation consequent thereon have affected contractual relations. Part i, on the 
incidental effects of war, contains chapters on the position and powers of the crown, 
contracts of employment, loss or damage to property, illegality and frustration. The 
author accepts the “implied term’’ theory of frustration, noting only that there are 
many objections to it, which is the general English position, recently underscored by 
the house of lords in Joseph Constantine Steamship Line, Ltd. v. Imperial Smelting 
Corporation, Lid. Part ii, on the direct effects of war, is a discussion of the law respecting 
trading with the enemy. There are relatively long chapters on enemy character and 
on trade with the enemy, in which is included the subject of actions by and against 
an enemy, and a short chapter on the custodian of enemy property. The author has 
done the practising lawyer a service in making available so compact a book with so 
wide a range. (B.L.) 


It is with great pleasure that we welcome the reprinting of two small books by 
President Nicholas Murray Butler: The American As He Js (New York, Charles 
Scribner’s Sons, 1941, pp. x, 104); True and False Democracy (New York, Charles 
Scribner's Sons, 1940, pp. xiv, 111). The former, first issued in 1908, contains lectures 
delivered in that year at the University of Copenhagen; the latter, first issued in 1907, 
contains three addresses delivered in the United States. President Butler provides no 
new preface to the first volume. To the second volume, he adds a note that ‘“‘there 
has been no need to change a single word in any of the three addresses."’ Any one, 
even superficially acquainted with President Butler’s life-long interpretation of de- 
mocracy and the American way of life, must be grateful for an opportunity to reread 
these suggestive pages. The distinguished writer has given his life to a critical and 
constructive contemplation of the democratic ideal and of international good-will. It 
is not without significance that these two books should once more be available when 
both are being tried in unparalleled fires. 


The first edition of Neutrality for the United States, by E. Borchard and W. P. 
Lage (ed. 2, New Haven, Yale University Press, 1940, pp. xii, 461, $3.50) was reviewed 
in this journal in 1939 (see 3 UNivERsITY OF TORONTO LAW JOURNAL, at p. 228) at a time 
when war had not yet engulfed the larger part of the world. In the second edition, 
published on May 14, 1940, the point of view expressed in the first is merely brought 
up-to-date. The authors are determined to prove that the United States can wrap 
itself in neutrality not only with dignity but with profit. We can agree with them 
in their condemnation of power politics under the guise of moral slogans, but the 
unreality which they offer is a much poorer substitution. So too, we can espouse 
necessary change in the international legal order but we cannot share their conviction 
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that ‘if economic co-operation (under the encouragement of the United States) can 
be made to work, there will be no need to worry about political institutions and arma- 
ments."’ The authors are talking of a vanished age, and we must today worry about 
political institutions precisely because they condition the possibilities of economic 
co-operation. (B.L.) 


In the troubled centuries when national sovereignty was establishing itself in 
Europe, one of the questions most frequently debated was that of ‘‘the power of the 
sword.”” Did merum imperium belong solely and exclusively to the sovereign prince, 
the magistrates having only the execution of haute justice, or did it belong to magistrates 
to whom the sovereign prince had communicated it? It is said that a famous con- 
troversy arose in this matter between Lothair and Azo, and that the Emperor (Henry 
V1) gave a horse to the winner. Othofredus gives us Azo’s comment: ‘‘I state that 
merum imperium belongs to the prince par excellentiam but that others like praesides 
provinciarum and still higher judges have also the merum imperium. If on account of 
these words I lost a horse (equum), yet it was not just (aequum), because rightly did 
I declare the law and not Master Lothair.’’ The merits of the controversy remained 
a subject of discussion for four hundred years. Mr. M. P. Gilmore in Argument From 
Roman Law in Political Thought, 1200-1600 (Harvard Historical Monographs, No. XV, 
Cambridge, Harvard University Press, 1941, pp. xii, 148, $2.00) has examined the 
texts with learning and acumen, and has showed us how their arguments were used 
to support the most various political theories in the period of the decay of feudalism 
and the formation of the national state. [F.C. A.] 


The Cambridge University Press is to be congratulated on being able to include 
in their series on English Institutions Dr. W. I. Jennings’s The British Constitution 
(Cambridge, At the University Press [Toronto, The Macmillan Co. of Canada}, 1941, 
pp. xv, 232, $2.75). Not only is Dr. Jennings an outstanding constitutional lawyer 
but he is a political scientist whose treatises on Cabinet Government and on Parliament 
are standard works; while, in addition, he has had wide experience in public adminis- 
tration. Perhaps no one is better qualified to write for the ordinary reader; and for 
him he provides an excellent introduction to the problems of government. The book 
is clear and well-informed; restrained in criticism; full of appreciation without bombast; 
up-to-date without being in advance of the times. But the ordinary citizen is not alone 
benefited. The book is first-class for the beginner in constitutional law; and it will 
help him to get behind the formalities of legal structure and to see something of functions 
and methods, and of actualities. 


The third edition of Dr. J. Charlesworth’s Principles of Company Law (London, 
Stevens and Sons, 1940, pp. xxxii, 328) follows the previous edition within a few years, 
and this fact is evidence of its value to students. The new edition, in addition to taking 
note of errors and supplying needed omissions, incorporates the statutory changes 
(The Companies Act, 1929; The Prevention of Fraud (Investments) Act, 1939) and 
those judicial decisions (especially Knightsbridge Estates Trust v. Byrne, (1940) 109 
L.J. Ch. 200; Southern Foundries v. Shirlaw, (1940) 109 L.J. K.B. 461) which are of 
significance since the second edition appeared. As the treatise now stands, it combines 
the learned author’s powers of lucid and judicious exposition with an excellent sense 
of proportion. The result is a volume which will continue to be popular with students, 
who will find, within reasonable space and at a moderate price, an introduction to the 
subject adequate not only for their immediate needs but also as a foundation for more 
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minute study. The facilities for use are excellent, and the book is without doubt, in 
its present form, one of the best of its class. 


American Law Institute Restatement of the Law, Temporary General Index (St. Paul, 
American Law Institute Publishers, 1941, pp. vi, 973) covers the fifteen volumes of 
the Restatement of the Law published to date, viz., Contracts, two volumes; Agency, 
two volumes; Conflict of Laws, one volume; Torts, four volumes; Trusts, two volumes; 
Property, three volumes; and Restitution, one volume. A permanent general index 
will replace this temporary one on the completion, probably in 1944, of the five remaining 
volumes of the Restatement. A general index is justified under the view that the 
Restatement is a set of bocks. The present temporary consolidated index will enable 
the profession to use the published volumes of the Restatement to full advantage. 
(B.L.) 


Mr. H. M. Beck, chief of naturalization, Camden county courts, Camden, N.]J., 
has provided an interesting and suggestive little book in How to become an American 
Citizen, Laws of Naturalization of the United States (Philadelphia, David McKay 
Company, 1941, pp. 96) which ought to prove most useful for prospective citizens. 
It is easy reading and simple and direct in its statements. With great respect, however, 
we doubt whether his needs are met by the mere printing of the Declaration of Inde- 
pendence and the Constitution, and we should like to see a much more precise and 
clear analysis, with actual examples, of those sections of the Nationality Act of 1940, 
which deal with children born abroad. We have found that prospective citizens in 
Canada are specially interested in that aspect of the law dealt with, for the United 
States, in the sections referred to. Apart from these small points Mr. Beck is un- 
doubtedly on the right lines and anything which may assist the alien is not only very 
necessary, but a high and solemn social duty. 


Mr. B. M. Singer and Lieut.-Colonel R. J. S. Langford have provided a useful 
manual in their Handbook of Canadian Military Law (Toronto, The Copp Clark Com- 
pany, 1941, pp. xv, 272). The combination of professional experience—legal and 
military—has resulted in simplifying the study of military law, which is the avowed 
purpose of the little treatise. The authors’ success in accomplishing their aims can be 
found not merely in the statement of the law but in the organization and presentation 
of the material. There can be no doubt that this is one of the best short expositions 
of the subject, and it will form an admirable introduction to the field. The authors 
and publishers deserve the thanks of the public which they address. An index would 
be a great help. 


Judge Allen’s little book, This Constitution of Ours (New York, G. P. Putnam's 
Sons [Toronto, Thomas Allen], pp. x, 198, $2.50) is addressed to citizens at large, 
and this fact ought to be kept in mind in any attempt to estimate its value. The learned 
judge has a fine conception of freedom; and it is well, in these tremendous days, that 
her emphasis on it should be made, even though the presentation is somewhat lyrical. 
On the other hand, the ends aimed at are not sought by adequate means. For example, 
the reader is left without much real understanding of the judicial process in consti- 
tutional interpretation, of the meaning, for example, of freedom of religion, of the 
vast implications of the commerce power, of the general welfare clause. Indeed, it 
would be possible, were a minute examination of the book called for, to point to obscure 
statements, if not indeed something worse. It may be that the book will be useful, 





REvIEWS OF Books 467 


as is suggested, for reading in American high schools and colleges. If that be so, its 
discussion and the points which it raises will need careful supervision. 


Mr. A. Brecht and Mr. C. Glaser have made an interesting contribution to the 
study of administration in The Art and Technique of Administration in German Ministries 
(Cambridge, Mass., Harvard University Press, 1940, pp. xiv, 191, $2.00). Anyone, 
even slightly acquainted with governmental administration, knows something of the 
vast quantities of letters, pamphlets, questions, etc. which come daily to government 
departments, and most of us know that some of them are better organized than are 
others for dealing with them. The authors review these problems in connexion with 
the German ministries. The Code of Administrative Procedure (for which Mr. Brecht 
was directly responsible in 1920) is given in translation, and to it are added a Filing 
Room Code and a Copying Office Code. Annotations are provided with a glossary of 
administrative phrases, etc. in use in Germany. From all these documents we get a 
view of the careful domestic organization of governmental departments. The short 
introductory note reviews the origins of the machinery of organization. The book 
should be of the greatest value to all students of administration. It is interesting to 
note that the systems under discussion appear to have survived the downfall of 
monarchical rule and democratic experiments. 


Professor A. B. Keith reviewed most favourably, in 3 UNIveRsity oF ToRONTO Law 
JouRNAL (1939-40), at p. 172, the first edition of Mr. G. N. Joshi’s The New Constitution 
of India, which appeared in 1937. We are glad to welcome the second edition (Toronto, 
The Macmillan Company of Canada, 1940, pp. xxxiii, 498, $2.50), which has brought 
the discussions up to March, 1940. The learned author presents a careful view of the 
workings of the constitution since the first edition, and points out the difficulties and 
problems which have arisen in the majority of the provinces. The situation is serious, 
but Mr. Joshi is not without hope for the achievement within a reasonable time of 
self-government under an agreed constitution. This, of course, means that there are 
strong doubts whether the federation, as embodied in the Act of 1935, will ever come 
into existence. 


The Treaty of Washington, 1871: A Study in Imperial History by Mr. G. Smith 
(Ithaca, Cornell University Press, 1941, pp. xiii, 134, $2.00) is evidently, in its origins, 
a thesis for some sort of graduate degree. Previous experience shews that this class of 
work is usually ‘‘polished up” before publication. The monograph, however, as it is 
presented to the public, is somewhat immature and juvenile, and it contributes little 
to the history. It seems to be specially written as a chapter in the development of 
colonial autonomy. We believe the emphasis is far too strong. A good financial bargain 
with the United Kingdom and the fierce exigencies of local party politics are not the 
stuff out of which such a chapter is written. The bibliography is incomplete in that 
important standard treatises have been overlooked; and we wonder if there is not 
material unconsulted at Washington more valuable than the Macdonald Papers. 
The conclusion begs many questions. It is not made clear what were the treaty arrange- 
ments of 1894, confirmed as they were by Grey in 1907; and Mr. Lapointe’s powers 
in 1923 are obscured by no reference to their legal origins. The innocent imperial 
‘‘coherent whole,” fortified without comment by the metaphysics of the imperial 
conference of 1926, does not inspire confidence. 


The fourth edition of Professor J. T. Young’s The New American Government 
and Its Work (New York, The Macmillan Company [Toronto, The Macmillan Com- 
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pany of Canada], 1940, pp. xviii, 1118, $4.50) brings up to date a well-known and 
successful text-book. In many places it has been rewritten, especially in dealing with 
the growing activities of government, in presenting conflicting points of view, and in 
drawing attention to the increasing administrative activities. The references have been 
revised in a scholarly manner. Thus the book will take on a new life with students 
of political science and government. Law students will find it a useful work of reference, 
as it is well-indexed, and it will serve as a means to direct them to much illustrative 
material. 


Sir F. D. Mackinnon, L.J., has written a delightful book (On Circust, 1924-1937, 
Cambridge University Press [Toronto, The Macmillan Company of Canada], 1940, 
pp. 311, $6.50). His lordship, during his thirteen years on circuit, visited fifty-eight 
out of the sixty-one assize towns in England and Wales, and he records the memories 
of his work in an attractive manner. Not only does he reconstruct the ancient customs 
and traditions which still prevail to lend a dignity to the assizes, but he points to 
aspects of the circuit system which need reform. The pages are illuminated with stories 
and cases. The book, however, is no mere compilation of judge’s memories. It is full 
of fine history. Indeed, his lordship possesses an historical temperament, and he has 
lifted these recollections out of the traditional form and fitted them into an historical 
examination of the older life which goes to make up England. The book then serves 
to create a new type. The daily judicial round is pictured against a background of 
origins, legends, buildings, men and women of the past, famous places, and so on, 
with the result that it becomes an artistic accomplishment. It is a book of great charm 
and it deserves a wide public. 


The Storrs Lectureship in Law at Yale Law School has established itself as one 
of the outstanding foundations in legal scholarship. We are indebted to Miss E. Forgeus 
for an account of its history from 1890-1920 (The History of the Storrs Lectureship in 
the Yale Law School: The First Three Decades, 1890-1920, New Haven, Yale University 
Press, 1940, pp. viii, 129, $2.00). The monograph is of special interest in giving a 
background to the lives and qualifications of the lecturers during the first three decades 
of the foundation. It will form an admirable companion to the published lectures and 
will provide additional human elements in connexion with them. Its publication may 
well form an example which similar foundations might follow. 


Professor Edgar McInnis continues his admirable survey of the war during its 
second year (The War: Second Year, Toronto, Oxford University Press, 1941, pp. ix, 
318). The volume is characterized by those qualities to which, in a previous issue, 
we drew attention in connexion with his previous reviews. Professor McInnis has 
established himself as one of the most objective of writers and his contributions to the 
history of the war constitute excellent works of reference. 


The Restatement in the Courts, Supplement to the Fourth Edition (St. Paul, American 
Law Institute Publishers, 1941, pp. 168) continues to evidence the increasing resort of 
the American courts to the works of the American Law Institute as guides to decision. 
This volume covers the period from July 1, 1939, to December 1, 1940. 


The late Sir Maurice Amos contributed to the British Life and Thought series 
a view of British Justice (Toronto, Longmans Green and Company, 1940, pp. 52, 35c.), 
in which he presents in compressed form a survey of the principles and institutions 
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connected with the administration of criminal justice in England and Wales, con- 
cluding with a summary and investigation of an actual case of murder. The monograph 
is admirable in its conception and execution. 


To the series Law Books for the Layman, Mr. M. S. Millstone has added a little 
monograph on The Law of Master and Servant (Toronto, Blackstone Publishing Com- 
pany, 1941, pp. iv, 122, 75c.). It is characterized by the distinctive features belonging 
to the series, and ought to be very useful to the special audience addressed. Mr. Mill- 
stone has the virtue of remembering his special aims and does not set out to teach 
laymen the fine and difficult points in a field of law. 


The pamphlet on the dairy industry which appears in the New York University, 
School of Law, Contemporary Law Pamphlets (Statutes and Decisions Relating to 
Control of the Dairy Industry, by E. F. Brown and B. Werne; Contemporary Law 
Pamphlets (1940), series 1, no. 2; New York, New York University School of Law, 
1941, pp. 59 (mimeo.)), was designed to offer executives and counsel in the milk industry 
a bird's-eye view of developments in control measures in that industry as reflected in 
legislative enactments, judicial opinions and administrative determinations. It covers 
constitutional problems, the administrative process in relation to the dairy industry 
and labour relations in the dairy industry. It should prove helpful both to the lawyer 
and to the layman concerned with the legal and administrative problems of this industry. 
The fact that such a pamphlet is sponsored by a law school is indicative of the close 
relations between law schools and citizens in the United States and is a demonstration 
of the service which law schools can render to the citizens. 


The Canadian Welfare Council is issuing a series of monographs or pamphlets 
under the general title Implications for the Social Services in the Report on Dominion- 
Provincial Relations. The first of these publications (The Rowell-Sirois Report and 
the Social Services in Summary, C.W.C. Publication no. 101, Ottawa, The Canadian 
Welfare Council, pp. 32, 15c.), prepared by Dr. H. Cassidy, summarizes the implications 
of the report for the social services generally. The second (Administrative Implications 
re Unemployment Insurance, Employment Services and Unemployment Aid (C.W.C. 
Publication no. 102, Ottawa, The Canadian Welfare Council, pp. 20, 15c.); Supplement 
to Monograph II: Categories of Unemployment and Other Types of Dependency (C.W.C. 
Publication no. 102A and B, Ottawa, The Canadian Welfare Council, pp. 32 (mimeo.), 
l5c.), has been prepared by Dr. Marsh and Miss Whitton, with the assistance of Miss 
D. King and Mr. J. E. Laycock. Whatever views one may entertain as to the Report 
on Dominion-Provincial Relations, it cannot be denied that the report is of the utmost 
significance for every Canadian and it is highly desirable that the citizens be acquainted 
with all its ramifications. The Canadian Welfare Council is rendering a distinct service 
in making these studies on the social services couched in non-technical language. We 
shall await the other monographs in these series with great interest. 


(Note: The Epitor regrets that owing to the war several reviewers have 
been unable to complete their reviews. He apologizes sincerely to the pub- 


lishers, who have so generously helped in the past make the review-section so 
comprehensive. } 





Booxs ALSO RECEIVED 


Bium, A. and RoseNpauM, M. The Law Relating to Trading with the Enemy. With 
the collaboration of H. S. Baron. London: Solicitors’ Law Stationery Society. 
1940. Pp. xx, 196. (15s.) 

CuaFEE, Z. Jr. Free Speech in the United States. Cambridge, Mass.: Harvard Uni- 
versity Press. 1941. Pp. xiv, 634. ($4.00) 

CLapuam, J. H. and Power, E. (eds.). The Cambridge Economic History of Europe 
from the Decline of the Roman Empire. Vol. 1: The Agrarian Life of the Middle Ages. 
Cambridge: At the University Press [Toronto: Macmillan Co. of Canada]. 1941. 
Pp. xviii, 650. ($9.00) 

Dow Linc, N. T. Cases on Constitutional Law. Ed.2. (University Casebook Series.) 
Chicago: Foundation Press. 1941. Pp. 1, 1248. ($6.50) 

ELpREDGE, L. H. Modern Tort Problems. Philadelphia: George T. Bisel Co. 1941. 
Pp. xxxviii, 311. 

Fox, H. G. Patent, Trade Mark, Design and Copyright Cases: Being Reports of Cases 
Decided in the Canadian Courts and on Appeal Therefrom to the Privy Council 
(Continuing Fox's Digest). Vol.1. (Cited 1 Fox Pat.C.). Toronto: Carswell Co. 
1941. Pp. xii, 223. 

Graves, W.B. American State Government. Rev. Ed. Boston: D. C. Heath and Co. 
[Toronto: Copp Clark Co.]. 1941. Pp. xvi, 944. ($4.60) 

Harris, S. E. Economics of Social Secursty: The Relation of the American Program to 
Consumption, Savings, Output, and Finance. New York and London: McGraw-Hill 
Book Co. 1941. Pp. xxvi, 455. ($5.00) 

Hearty, W. and Atper, B. S. Criminal Youth and the Borstal System. New York: 
Commonwealth Fund. 1941. Pp. vi, 251. ($1.50) 

Hupson, M. O. (ed.). International Legislation: A Collection of the Texts of Multipartite 
International Instruments of General Interest. Vol. V11: 1935-1937, Nos. 402-505. 
(Publications of the Carnegie Endowment for International Peace; Division of 
International Law.) Washington: Carnegie Endowment for International Peace 
{New York: Columbia University Press]. 1941. Pp. 1, 1026. ($4.00) 

The International Labour Code, 1939: A Systematic Arrangement of the Conventions and 
Recommendations Adopted by the International Labour Conference 1919-1939. With 
Appendices Embodying Other Standards of Social Policy Framed by the International 
Labour Organisation 1919-1939. Montreal: International Labour Office. 1941. 
Pp. lvi, 920. 

Jarrin, G. H. Evolugado do Controle Jurisdicional da Constitucionalidade das Leis 
nos Estados Unidos; Fitno,C.M. A Evolucao do Controle da Constitucionalidade 
das Leis no Brasil. (Separata da Revista Forense.) Rio de Janeiro: Imprensa 
Nacional. 1941. Pp. 20. 

KeELLoR, F. Arbitration in Action: A Code for Civil, Commercial and Industrial Arbi- 
trations. New York and London: Harper and Brothers. 1941. Pp. x, 412. 
($3.50) 

Koontz, H. D. Government Control of Business. Boston: Houghton Mifflin Co. 
1941. Pp. xiv, 937. ($4.50) 

McC.ure, W. International Executive Agreements: Democratic Procedure under the 
Constitution of the United States. New York: Columbia University Press. 1941. 
Pp. xxii, 449. ($4.75) 


470 





Booxs Aso RECEIVED 471 


McE roy, R. G. Impossibility of Performance: A Treastise on the Law of Supervening 
Impossibility of Performance of Contract, Failure of Consideration, and Frustration. 
Ed. with additional chapters by G. L. Witt1aMs. Cambridge: At the University 
Press [Toronto: Macmillan Co. of Canada]. 1941. Pp. xl, 255. ($5.00) 

McNavucGuton, W. L. The Development of Labor Relations Law. Washington, D.C.: 
American Council on Public Affairs. 1941. Pp. [vi], 197. (Cloth ed. $3.00; 
Paper ed. $2.50) 

My Philosophy of Law: Credos of Sixteen American Scholars. Published under the 
Direction of the Julius Rosenthal Foundation, Northwestern University. Boston: 
Boston Law Book Co. 1941. Pp. xii, 321. ($5.00) 

Piumptre, A.F.W. Mobilising Canada's Resources for War. Toronto: Macmillan Co. 
of Canada. 1941. Pp. xxiv, 306. ($3.00) 

Prescott, A. T. Drafting the Federal Constitution: A Rearrangement of Madison's 
Notes Giving Consecutive Developments of Provisions in the Constitution of the United 
States, Supplemented by Documents Pertaining to the Philadelphia Convention and 
to Ratification Processes, and Including Insertions by the Compiler. Baton Rouge, 
La.: Louisiana State University Press. 1941. Pp. xx, 838. ($5.50) 

Rapzinowicz, L. and TurNER, J. W.C. (eds.). Penal Reform in England: Introductory 
Essays on some Aspects of English Criminal Policy. Preface by P. H. WINFIELD. 
(English Studies in Criminal Science, Vol.I.) London: P. S. King & Son. 1940. 
Pp. 177. (10s. 6d.) ’ 

RaFuse, R.W. The Extradition of Nationals. (Illinois Studies in the Social Sciences, 
Vol. XXIV, No. 2.) Urbana, Ill.: The University of Illinois Press. 1939. Pp. 163. 
($1.50) 

Research in International Law. 1. Judicial Assistance. 11. Rights and Duties of Neutral 
States in Naval and Aerial Warfare. 11. Rights and Duties of States in Case of 
Aggression. (Supplement to Vol. XXXIII of the American Journal of International 
Law.) Under the Auspices of the Faculty of the Harvard Law School. Washing- 
ton: American Society of International Law. 1939. Pp. vi, 961. ($5.00) 

Restatement of the Law of Property, as Adopted and Promulgated by the American Law 
Institute at Washington, D.C., May 18,1940. Vol. III: Future Interests, Parts 3 and 
4. 1940. Pp. xliv, 1181-2118. Supplement to the fourth edition of the Restate- 
ment in the Courts, July 1, 1939-December 1, 1940. Jan., 1941. Pp. 168. Tem- 
porary General Index of the Restatement of the Law. 1941. Pp. vi, 973. St. Paul, 
Minn.: American Law Institute. 

Se1pMAN, H. Investigating Municipal Administration: A Study of the New York City 
Department of Investigation. New York: Columbia University; Institute of Public 
Administration. 1941. Pp. xviii, 215. 

Trotter, R. G. and Corey, A. B. (eds.). Conference on Canadian-American Affairs: 
Proceedings. Held at Queen's University, Kingston, Ontario, June 23-26, 1941; 
under the joint auspices of Queen's University, the St. Lawrence University, 
the Carnegie Endowment for International Peace. Boston: Ginn and Co. 1941. 
Pp. xvi, 287. 





SPECIAL NOTICE TO CONTRIBUTORS 


O win G to the increasing costs of production on account of the war, 
the Eprror respectfully requests contributors to assist him, when 
manuscripts are submitted, in observing the following methods: 


(i) In articles, notes should be numbered consecutively and placed at 
the end of the manuscript not in foot-notes. The cases are 
italicized and a comma precedes the date. References to books 
should give the initials and name of the author, followed by the 
full title of the book in italics with place of publication, date and 
edition in brackets. References to law-review articles should give 
the initials and name of the author, the title of the article in inverted 
commas followed, for example, by “in 36 Harvard Law Review 
(1920), at p....” 


(ii) In reviews, all references are to be placed in the body of the review 
and not in foot-notes. 


The observance of these editorial methods will greatly assist in keeping 
down costs of production. 


Tue EpitTor 





UNIVERSITY OF ILLINOIS 
Vol. IV, No. 2 URBANA Lent Term, 1942 


THE 
UNIVERSITY OF TORONTO 


Law JOURNAL 


Edited by W. P. M. Kexneoy 
Professor of Law and Chairman of the Faculty of the School of Law 
in the University of Toronto 


CONTENTS 
Precedents 
Tue Ricut Hon. Lorp Wricut or Durtey . 


The Unborn Child 
P. H. WINFIELD 


— and Lucrum 
W. Cece TURNBR ni 


international Collaboration in Criminal Science 
Leon RapzInowIcz 


Tendencies in American Constitutional Law 
Hues Evanver WILLIs 


Unpopular Charitable Purposes 
KELLOGG 


Howarp 


The Prospects for Democracy 

Warwick CHIPMAN 
Notes and Documents 
Australian Arbitration (Public Service) Act .......... 
Forei s in the Canadian Forces. Bora Laskin . 
Lin c Foundation 


Penal Reconstruction. P. H. Winfield and J. W. C. Turner 
ae ee Brandeis. W.P.M.K. ........... 
The Honourable Newton Wesley Rowell. W.P.MK. . 


Survey of Canadian ~ eee 
Dana Porter; G. F. Curtis; Jonn J. Rosrnetre; Brooxe 


Reviews of Books 
For list of books reviewed see inside cover. 


FOR SALE BY 
THE CARSWELL COMPANY LIMITED 
TORONTO, CANADA 
SWEET AND MAXWELL LIMITED LAW BOOK CO. OF AUSTRALASIA 
LONDON, ENGLAND SYDNEY, N.S.W. 


PUBLISHED BY THE UNIVERSITY OF TORONTO PRESS 
Price, $2.50 the volume; $1.50 the number. 


- 





REVIEWS OF BOOKS 


Watton (ed.), Lord Hermand’s Consistorial Decisions 1684-1777: by A. B. Keith 418 

Administrative Procedure in Government Agencies; Hart, Introduction to Adminis- 
trative Law with Selected Cases; Carr, Concerning English Administrative Law; 
Watiace, Federal Deparimentalization; Wuite, Introduction to Study of 
Public Administration; RuTHNASWAMY, Some Influences that Made the British 
Administrative System in India; MACMAHON ef al., Administration of Federal 
Work Relief: by J. Finkelman 

Strenton (ed.), Rolls of Justices in Eyre: by S. E. Thorne 

Brarpwoop (ed.), Statute Merchant Roll ef Coventry, 1392-1416: by S. E. Thorne 

Warren, Rights of Margin Customers Against Wrongdoing Stockbrokers: by F. W. 


ALLEN (ed.), Democracy and Finance: by J. F. Davison 

MastTeEN and Fraser, Company Law of Canada: by R. M. Fowler.............. 

Wituston, Law and Life: by W. P. M. Kennedy 

Corwin, The President: Office and Powers: by W. P. M. Kennedy 

Aumann, Changing American Legal System; Pounn, Organisation of Courts 

Fraser, Control of Aliens in British Commonwealth of Nations: by E. R. Hopkins 

Emmett and BarLow, Principles of South African Company Law 

Martin (ed.), Canada in Peace and War; Sowarp et al., Canada in World Affairs 

‘Boorstin, Mysterious Science of Law: by W. P. M. Kennedy 

Niemeyer, Law Without Force: by Bora Laskin 

Garan, Legal Realism and Justice: by Bora Laskin 

Witson, Privy Councillors in House of Commons, 1604-1629: by S. E. Thorne. . 

SANAGAN and Drynan (eds.), Encyclopedia of Words and Phrases, Legal Maxims, 
Canada, 1825-1940, 5 vols 

Administration of Bankrupicy Act 

Muter, National Government and Education in Federated Democracies: Dominion 
of Canada: by Bora Laskin 

Garrison and Hurst, Law in Society: by J. Finkelman 

Jones, Historical Introduction to Theory of Law; Rapin, Law as Logic and Ex- 
perience: by C. A. Wright 

Suicuter, Union Policies and Industrial Management; FoOENANDER, Solving Labour 
Problems in Australia; GAGLIARDO, Kansas Industrial Court; Fisner, Indus- 
trial Disputes and Federal Legislation: by J. F 

Restatement of Law of Torts; Carter, Law Relating to Search Warrants: by J. F. 

Baiey, Law of Wills, Including Intestacy and Administration of Assets; ROLLISON, 
Law of Wills: by B. L. 

Horack, Cases and Materials on Legislation; Smitn, Legislative Way of Life.... 

Hart, Way to Justice; Report of Law Revision Commission of State of New York 
TIO oa isi Eas etiew hss. we ee PVR E OS c Peay ore TP eee ners RENE e es 

Snort Notices 





CANADA'S OUTSTANDING 
LEGAL PUBLICATION 


In one publication the whole of the Canadian common law case law 
from the beginning of reporting to date. 


THE 
CANADIAN ABRIDGMENT 


EDITORIAL BOARD 
Editor-in-Chief 


The Honourable William Renwick Riddell, LL.D., D.C.L., etc., Justice of 
Appeal, Ontario. 


Editor 


Frederick Clyde Auld, K.C., M.A., B.C.L., of the Faculty of the School of 
Law, University of Toronto, of the Ontario Bar, of the Prince Edward 
Island Bar, and of the Middle Temple. 


Consulting Editors 


Donald A. MacRae, K.C., M.A., Ph.D., LL.D., of Osgoode Hall Law 
School, of the Nova Scotia Bar and of the Ontario Bar, Editor of Canadian 
Encyclopedic Digest (Ontario Edition). 


W. Kent Power, K.C., LL.B., Sometime Lecturer on Law for the University 
of Alberta, of the Alberta Bar and of the Nova Scotia Bar, Editor of Cana- 
dian Encyclopedic Digest (Western Edition). 


PUBLISHED BY 


BURROUGHS & CO. (EASTERN) LIMITED 


145 ADELAIDE St. W., « - - Toronto, CANADA 


THE CARSWELL COMPANY, LIMITED, TORONTO 
BURROUGHS & COMPANY, LIMITED, CALGARY 





Emergency Laws, Orders and 
Regulations of Canada 


being 


all Orders-in-Council, Proclamations, Orders and Regulations of general civilian 
interest, made under authority of the War Measures Act, The Department 
of National Resources Mobilization Act, The Department of Munitions 
and Supply Act, The Department of National War Services Act, 
The War Charities Act, The War Exchange Conservation Act 
and The Unemployment Insurance Act, with explanatory 


notes. 


Under the General Editorship of 


GERALD D. SANAGAN, M.A. 


BARRISTER-AT-LAW, TORONTO 


IN LOOSE LEAF FORM AND CONTAINED FOR THE PRESENT 
IN TWO BINDERS WITH AN UP-TO-THE-MINUTE SERVICE. 


RICHARD De BOO LIMITED 
137 WELLINGTON STREET WEST 


TORONTO - CANADA 





ONTARIO 


ONTARIO CIVILIAN DEFENCE COMMITTEE (A.R.P.) 


In these very serious and uncertain times it is most 
desirable that every citizen of Ontario should have some 
knowledge of protection against and measures for meeting 
the effects of hostile enemy action. 


Official Civilian Defence Committees are being organ- 
ized in many municipalities in Ontario. There is urgent 
need for volunteers to take instruction under the Controllers 
of the essential services—police, fire, medical, public utility 
and transportation. 
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MARGIN CUSTOMERS 
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Edward H. Warren 


A member of the Harvard Law Faculty for over thirty years 


This book deals with the rights of persons who have speculated in 
stocks, bought on margin, against wrongdoing stockbrokers, and 
some other problems in the modern (1863 to date) law of pledge. 


The law of pledge and the law of conversion are inextricably 
intertwined. Therefore there is a survey of the whole law of con- 
version (four appendices on some cases other than pledge cases). 
There is also a full exposition of the law on assignability of choses 
in action, beginning with the conceptions of the Plantagenet judges 
(1154-1485), continuing with the conceptions of Coke, Blackstone 
and Mansfield, and concluding with American common law. There 
is also a considerable (although not exhaustive) consideration of 
points in the law respecting negotiable instruments, and bankruptcy, 
and precedence among interests which are merely equitable. 


There are four foundation, or background, chapters: Mortgages, 
Pledges, Liens; Debts and Securities; Assignability at Law of Debts 
before Default; and Trover and Conversion. The remaining chapters 
are devoted to specific cases in the modern law of pledge, with the 
centre of the stage given to the rights and duties of margin customers 
against and towards their brokers. Over a hundred cases involving 
some transaction on the New York Stock Exchange or Cotton Ex- 
change are stated and discussed. There are extracts from the 
Constitution of the New York Stock Exchange, Rules of the Board 
of Governors, a committee’s regulations on margins, a “Customer’s 
Agreement,” and rules of the S. E. C., effective February 17, 1941. 

Considerable use is made of the Socratic dialogue method of ex- 
position. There are three dialogues, the longest being between 
Professor Williston and the author over the assignability of contract 
rights. There is an appendix of questions, with answers by the 
author. 

There are twelve illustrations including portraits of Sir Thomas de 
Littleton, Sir Edward Coke, Professor Sir William Blackstone, Lord 
Mansfield, Mr. Justice Story, Mr. Chancellor Kent, Judge Rapallo, 
Mr. Justice Mitchell, James C. Carter, and William McC. Martin, Jr. 


452 pages. $4.00 (a press-to-reader price). The book may be 
ordered by letter, enclosing check for $4.00 payable to The Plimpton 
Press. No formal order blank is necessary. Now ready. Orders 
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of commenting with the greatest freedom on the judgments of 
the most important tribunals in the land. The “Notes” at the 
beginning of each number, a marvel of compression, made lucid and 
attractive by a high degree of literary skill, arrest the attention of prac- 
titioners and direct it to the recent developments of case-law. 


The signed articles, which fill the greater part of every number, 
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—Anson, Bowen, Bryce, Dicey, Fry, HoLtanp, KENNeEpy, LINDLEY, 
MAITLAND, PoLLock, ScruTToN and STEPHEN, among others—make 
together an imposing constellation. Every article offers instruction 
from which the wisest may derive profit. 


The range of subjects is immense. Both international law and 
comparative jurisprudence, two subjects of ever-increasing importance 
to all lawyers, will be found from time to time in the pages of The Law 
Quarterly and many an article on the history or science of law as well. 


The lawyer who dips into these waters will be encouraged to dive 


deeper, and he will return equipped with greater power and usefulness 
to his daily task. 


The Law Quarterly also specialises in the review of current 
literature. 
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Canadian Geographical Society 
@ttawa : Canada 


The twelfth year in the life of The Canadian Geographical 
Society has been a progressive one. Our membership has 
been maintained both at home and abroad. Our Journal is 
commanding steadily increasing attention throughout 
Canada and the world; reprints of articles published in the 
Journal have long since passed the two million mark. 


The Society is ambitious to count among its members all 
men and women who have complete faith in their country, 
and who recognize it as a duty and a privilege to learn more 
about Canada, and to spread that knowledge abroad. The 
Society is non-sectarian and democratic in the broadest 
sense of the word. It belongs to no political party, no 
religious denomination, no racial group, no social stratum. 
It receives no subsidy from any government. 


The Canadian Geographical Journal is the primary 
medium for the dissemination of geographical knowledge, 


one which, it is felt, should be increasingly available in every 
province, every city and town, every village and hamlet 
throughout the Dominion and the chief centres of the world. 


Publication of an authoritative geographical journal has 
been the primary vehicle used by the Society to promote its 
objectives. Our war and post-war series of articles will be 
continued in 1942. 


Readers of the University of Toronto Law Journal are 
invited to share in the Society’s work—through membership. 
Annual membership fees are $3.00 in Canada and the British 
Empire; $3.50 in the United States, Mexico, Central and 
South America; $4.00 in all other countries. 


Many members extend the services of the Society through 
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OJL—SINEW OF MODERN WAR 


There are 6,500 trained workers in 
Imperial Oil Limited. Each uses many 
ae of a _ S> of = 
ent or other mM) 

Gaing h his work. Some 50,000 shareholders 
have provided the money to supply these 
tools which are of almost infinite variety, 

from micrometers to towering 


cits. fran inkwells to 16,000-ton tank- 
ships. 


During more than 60 years the manage- 
ment has co-ordinated these workers and 
equipment to rform a useful, depend- 
able service ciently and at um 
cost to the consumer. 


When war began new problems and 
responsibilities develo . There was a 
— change in the character of product 

emand; ere were emergency n 
undreamed of in time of peace; there were 


heavy requirements for capital outlay to 

roduce new products and more of cer- 
fain kinds of products; even more impor-- 
tant than before became the tasks of the 
Company’s research and engineering de- 
velopment branches. 


These problems have been met and the 
responsibilities assumed without disturb- 
ance of normal essential activities al- 
though it is estimated that to-day nearly 
one- of the Company's production 
— directly or indirectly into the war 

‘0. 


To serve the war effort is a privilege 
and a duty and it is a matter of satisfac- 
tion that the flexibility and resources of 
the paper Oil organization have en- 
abled the Company serve it so exten- 
sively and effectively. 


SOME FACTS ABOUT IMPERIAL OIL 


5,000 Imperial Oil employees are share- 
holders in the Company. 


Imperial Oil employees have pledged 
theamebves to buy ,000 of War Savings 
Certificates annually. 


Imperial Oil employees enjoy security 
. . . Sickness and death benehts, group 
and their dependents '. a gempion pian 
an eir de lents...a 
provides for their future ... when their 
years of productive effort have passed 
they do not become charges upon the 
community. ae 


Through its operations abroad Im 
Oil brings many millions of hallane ot 
foreign exchange into Canada each year. 


Imperial Oil is the only Company which 
manufactures and distributes petroleum 
protects throughout Canada and in 

ewfoundland. : 


Imperial Oil engages in every of 
the oil industry from explora for 
crude oil to the marketing of finished 
products. 


Imperial Oil pioneered the distribution 
of petroleum products on the western 
plains and in the “New North.” 


Imperial Oil has never had a strike or 
a lockout. It pays fair wages, affords the 
best working conditions, and through its 
industrial representation stem ives 
workers a voice in matters affecting them. 


« . o 


Imperial Oil operates the world’s most 
northerly oil field and zosneey. near Fort 
Norman in the North West Territories. 


Emerita Oil’s capital structure is simple 
... it has never ed other than com- 
mon stock ... it has no bonds, deben- 
tures or preferred stock. 


Imperial Oil’s cost figures include no 
charges for funded debt or for interest on 
capital investment. 


© . 7 
From its Canadian operations Im 
Oil has averaged, during the Re 
, a return of approximately 5% on 


ears, 
its invested capital, every cent of which 
is continuously and usefully employed. 
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